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PROCEEDIL NGS

MR. ELDER: W' ve got a couple new faces from
yesterday and nostly returnees, veterans of two days
wort h of tal king about 316(b). The other day we tal ked
about technol ogy issues in the norning and cost issues
in the afternoon.

|"m sure that we now have best technology in
the audi o system and that won't be a problemthis
nor ni ng.

Today we're going to concentrate on
mtigation issues for the first couple of hours, and
then we're going to do a neeting summary and identify
yet again any remaining issues. | had asked people
| ate yesterday if they thought of any additional issues
t hat EPA needed to consider. |It's still not too late
to bring those up, but at this time | ask you to wait
until we get done the mtigation discussion rather than
bringing it up now.

Wth that 1'd like to introduce Brad Mahanes,
who was one of the presenters at the first neeting.
Brad is a biologist with the Ofice of Regulatory
Enf orcenent, and he's going to kick off this discussion
about mtigation.

Br ad?

MR. MAHANES: As Jimsaid, the thing we're
going to talk about this norning is mtigation.
Mtigation has traditionally been enployed by the
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Agency as a nechani sm for addressi ng environnental
damage, environnmental harmthat has already occurred.
We do this with 316(b), we do this with other portions
of the statute, as well.

What we would like to tal k about today, this
nmorning, are really two issues. The first issue that
we'd like to put forth for comment is, to what extent,
if any, wthin the context of this rule-nmaking, should
EPA consider a soft control technology? And a soft
t echnol ogy woul d be prospective in nature, it would
| ook forward. Mtigation is sonething has occurred,
you know what the damage is, and you attenpt to
i nterpose sonething to repair that damage. Wat we're
| ooking at is to what extent a soft control technol ogy
that woul d nodel up the likely damage and then attenpt
to address that woul d be appropriate. Any soft control
t echnol ogy woul d necessarily have to have a direct
nexus to the capacity, construction, |ocation, and
design of the cooling water intake structure.

That's the first issue - before any danage
has occurred, to what extent would it nake sense to
have, to have sone sort of soft control nechani sm
acconmodated in the rule.

The next issue is, If we accept
hypothetically that there wll be a site-specific
approach taken -- that's not fixed anywhere, just for
t he purposes of that one thought channel- where BTA is
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determ ned on site-specific basis, and would fail to
fully mnimze, however we choose to define that, to
what extent should mtigation be accombdat ed and how?
How is going to be site-specific. | think we've
recogni zed that, but sonme nore specifics to the extent
of how woul d you nmonitor it, how would you set it up.

Those are the two general issues or points we
woul d |i ke to get comrent on today, and | think that's
enough context. | think this is going to be an issue
that time is going to be better spent listening to you
all then hearing ne tal k.

Ji n®?

MR. ELDER: Does anybody have any prelimnary
guestions for Brad about the context of mtigation? O
woul d people just like to launch into sonme of the
subsi di ary questions?

One logistics thing. | failed to have sone
new people at the table identified, so I'd like themto
do that. Wy don't we start with Doug, and you
identify yourself.

MR. DI XON: Doug Dixon fromEPRI, a fisheries
bi ol ogi st .

MR. ELDER: And the man who needs no
i ntroducti on.

(Laughter.)

MR WRIGHT: JimWight. 1'man aquatic

ecologist. |'ve worked for TVA for 22 years.
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MR, BAILEY: David Bailey. [|I'mwth Potomac
El ectric Power Conpany, and today |'mrepresenti ng UWAG
and EEIl .

MR. ELDER. Ckay. WMa' anf

M5. NOBLE: |I'm Mary Ellen Noble. [|I'm
Associate Director of the Del aware Ri verkeeper Network.

MR. ELDER: Ckay. You, sir?

MR GORDON: |I'mBill Gordon, owner/operator
of Sweetwater Ranch in the nountains of Col orado.
wanted to denonstrate that best avail abl e technol ogy
saves your skull froma |lot of sunburn.

(Laughter.)

MR. GORDON: But |I'mhere not only
representing nyself, but also was the past director of
the National Marine Fisheries Service in Washington,
D.C., and responsible for the stewardship and
conservation of the nation's marine and aquatic
resources, and part of that was deputy regional
director and regional director in the northeast, so I'm
very famliar wth power plant operations. And |I've
al so served as an advisor to public service electric
and gas conpanies. So |I've remained involved in 316(b)
and ot her resource issues since retirenent in '87.

MR. ELDER: Okay. Next, the mtigation
story. So who wants to launch into what role
mtigation should play, if any, in nmeeting 316(b)

requi renents?
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M5. HANCZOR: | believe mtigation should
pl ay absolutely no role when we are discussing 316(b).
The plain | anguage of the statute says that the
| ocation, design, construction, and capacity of the
cooling water intake structures shall reflect best
t echnol ogy avail abl e.

That nmeans that this is a technol ogy-driven
statute. The technology nust deal with the specific
harm The specific harmis inpingenent and
entrai nnent. BTA nust address that harm not | arger
harns in the ecosystem but the harns that are caused
right at the intake structures. Therefore, the BTA
i nvolved can only be in reference to those intake
structures, and such things as mtigation, as in
repl aci ng wetlands or fish hatchery prograns or fish
restocki ng prograns sinply do not conply with the
mandat es of the statute.

MR ELDER: Ckay. Ed?

MR. RADLE: Relative to mtigation, the
Council on Environnmental Quality at 40 CFR 1508 has a
hi erarchy of these things in terns of mtigation, and
it indicates that there are five steps -- you avoid the
i npact altogether, you mnimze inpacts by limting the
degree or magnitude of the action, you rectify the
i npact, you reduce or elimnate the inpact over tinme by
preservation or maintenance operations during the life

of the action, and, finally, as the last step in the
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process, you conpensate for the inpact by replacing, et
cet era.

So | think it is reasonable to consider it,
but I think it is inportant to keep it in perspective
internms of a hierarchy or the sequence that you woul d
go to. In other words, it is the -- it's a point of
| ast resort from our perspective, not that it's not to
be considered, but there are other things to thoroughly
eval uate before you get to that stage.

MR, ELDER. Ed, could | clarify? Are those
from CEQ s NEPA regul ati ons?

MR. RADLE: That's correct. Yes.

MR. ELDER: Okay. Not from anything
referencing 316(b), correct?

MR. RADLE: That's correct.

MR. ELDER.  Davi d?

MR. BAILEY: Ckay. UWAG does believe that it
can play a useful role in the 316(b) process, but I'd
first of all like to suggest that we believe
"enhancenent” may be a better termthan "mtigation,"
sinply because historically a | ot of technol ogi es have
been viewed in terns of mtigation nmeasures, and so to
avoi d confusi on we suggest the term "enhancenent."

Several concepts associated with defining
enhancenments would be it's not an addition or a
nodi fication to the existing intake structure. Second
of all, it is sonmething that would be voluntarily
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offered. And, thirdly, it would be an action that
woul d materially benefit the affected popul ati on,
species, or fisheries in question.

We believe there's two tinmes where it is
appropriate to consider this in the process. First of
all, if afacility had previously engaged in an
enhancenment, we believe, though, the actions that were
taken in terns of those enhancenents to address a
316(b) issue should be considered today in terns of
whet her or not adverse inpact is still occurring.

Second of all, if it is determned that there
is an adverse inpact, again, we believe it is
appropriate to consider enhancenents as a way to
address the inpact.

We believe that in sonme cases that
enhancenents may offer a way to maxi m ze the benefits
to the affected popul ati on, species, or fishery, as
opposed to noving ahead with a technol ogy to address
the inpact; that you could, in fact, do nore for the
af fected popul ation or the fishery through the
enhancenment than a hardware nodification fix.

We believe that the permtting agency should
be allowed to consider any reasonable mtigation or
enhancenent offer, and that should be put into sone
kind of formal regul atory agreenent.

And, further, we believe it is reasonable to
incorporate into that agreenent a requirenent, an

HUNT REPORTI NG COMPANY
Court Reporting and Litigation Support
Serving Maryl and, Washi ngton, and Virginia
410- 766- HUNT (4868)
1- 800- 950- DEPO (3376)




© 00 N o 0o b~ WDN PP

N DD NN NNNMNRRRRRRR R R PR
N~ o o A WON PP O © 0N o oA WOWDN - O

obligation to do nonitoring and to ensure that the
outcones that were going to be achieved by the proposed
enhancenment did, in fact, occur.

MR. ELDER:. One point of clarification. [If |
under st ood you right, you made it sound as though the
of fering or the proposal would only cone fromthe
facility but not fromthe regul atory agency.

MR. BAILEY: That's correct.

MR. ELDER: Can it happen in the other
di rection?

MR. BAILEY: W think that these should be
voluntarily offered on the part of the facility because
they are not BTAs. W would agree with Theresa that,
fromthe regulatory end, their focus would obviously be
on the technol ogy, but that the utility woul d have the
flexibility to suggest this alternative.

MR. ELDER:. Ckay. Bill, did you still want
to make a coment ?

MR. RADLE: Yeah, just to piggyback on the
end of Ed's comments in terns of mtigation, | think
that you make a good point in ternms of that | think
what may be tal ked about here you could termit

"enhancenent.” W may termit "conpensation.” |'ma
little bit nervous about -- | hate to get into a
semantics argunent -- about "mtigation."

From our perspective, "mtigation," the
dictionary definition | think goes sonething |ike,
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"maki ng | ess bad," and that includes a suite of things,
and we strongly believe in the sequencing of avoid,
mnimze, et cetera, and then finally getting down to
conpensati on or enhancenent as being one of the suite
of things. So, you may want to consi der how you use
the word "mtigation."

But then, when you get into either
conpensati on or enhancenent, the Fish and Wldlife
Service | believe, in their regul ations, under the Fish
and Wldlife Coordination Act, has another sequencing
that the first choice is to replace in-kind on site.
Second choice is in-kind but off-site nearby. And then
starting to get out-of-kind on site and then out - of -
kind off-site as being the least. So, we al so recommend
you for your consideration the sub-sequencing for
conpensati on enhancenent that Fish and Wldlife Service
uses in their regul ations.

MR. ELDER: Ckay. Bill Gordon?

MR. GORDON: | certainly appreciate the
difficult challenge that EPA faces in striking a
reasonabl e bal ance as devel opnment of an effective
316(b) rule takes place, but I comend the Agency for
pursuing the site-specific approach based on science
and technology that will focus on real problens and
seek cost-effective solutions for protection and
enhancenment of marine habitats and their vital natural

resources.
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Mtigation -- and |, too, prefer
"enhancenent" or "conservation measures" -- have an
inportant role to play in protecting, restoring aquatic
habitats as an el enent of a national strategy to
i nprove the managenent of these essential natural
resour ces.

| woul d suggest that EPA can play an
extrenely valuable role here as taking national
| eadership to do so, since there is no one truly in
charge and it's an opportunity for themto step to the
pl at e.

But environnmental enhancenent projects have
been very nmuch a part of activities that deal with
aquatic habitat for over half a century, and they've
provi ded inportant cost-effective and |asting
envi ronnent al benefits, and through appropriate rules
and incentives, in this instance EPA shoul d encourage
permt seekers to consider such neasures in appropriate
ci rcunst ances after those other aspects of it have not
born fruit to step forward as mtigation to of fset
t hose | osses that otherw se cannot be dealt with in a
cost-effective way.

And certainly scientific know edge and tool s
are available to assist in appropriate design and
nmoni toring of enhancenent projects. Such can be used
al so to generate reliable predictions of benefits to be
expected fromthe enhancenent projects that are
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proposed by the permttee and to estinate the val ue of
such projects to the ecosystemafter conpletion

| stress that project performance and
eval uation needs to be determ ned on a case-by-case
basis to allow for the site-specific conditions. And
there are many exanpl es, of course, of where there have
been excel | ent enhancenent projects undertaken.

| should al so point out that these agencies
and el ements across the board have invested hundreds of
t housands of dollars in science and technol ogy that
doesn't cost the taxpayer one cent. It has been
ratepayers that have borne the bill for this. But
w t hout that investnment, we would not have advanced the
sci ence and technology dealing with mtigation nearly
as far as we have over the last half century.

MR. ELDER.  Kristy?

M5. BULLEIT: 1'd just like to expand a
little bit on the | egal basis for using environnental
enhancenments or conservati on neasures.

Dave alluded to sone of them It's our view
that the first question asked under 316(b) is, Is
there, or is there reasonably likely to be, an adverse
environnmental inpact? And we believe that at that
point it is possible for a permttee to bring forward
proposal s for enhancenents that will ensure that there
i s not adverse environnental inpact.

W agree that, as a practical matter,
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enhancenments are not part of the design, construction,
| ocation, or capacity of the cooling water intake
structure, and that's part of that bag of technol ogy
tools that the Agency can consider for purposes of
i nposi ng requi renents. But the Agency and the
permttee or others can propose enhancenents that woul d
avoi d adverse environnental inpact. They cannot be
mandat ed, but they could be proposed and consi dered for
pur poses of assessing whether there will be an adverse
envi ronnent al i npact.

If they're already existing, if they have
al ready been undertaken and their benefits have accrued
to the population, then, in our view, they have to be
considered in assessing whether or not a given |evel of
effect wwll create an adverse environnental inpact.

They sinply can't be divorced fromthe
assessnment that's nmade of the possible inpact of the
facility. |If they're proposed, then the proper thing
to do is to consider whether or not they will, as Dave
said, have a material effect on the source of the
i npact or otherw se enhance the ecosystem so that
i npact won't occur, and there are various regulatory
tools that can be used to ensure that there is time for
those to proceed, |ike conpliance schedul es.

MR, ELDER. Ckay. so, to clarify what you
just said, if it is voluntary in the first instance on

the part of the facility, then it would be perm ssible

HUNT REPORTI NG COMPANY
Court Reporting and Litigation Support
Serving Maryl and, Washi ngton, and Virginia
410- 766- HUNT (4868)
1- 800- 950- DEPO (3376)




© 00 N o 0o b~ WDN PP

N DD NN NNNMNRRRRRRR R R PR
N~ o o A WON PP O © 0N o oA WOWDN - O

14

to be, fromyour point of view, to be incorporated in
the permt docunent?

M5. BULLEIT: Yes. | think it could be
incorporated as part of the permt conditions. There
are many conditions where -- | nmean, all permts are
predi cated on certain assunptions about how a pl ant
wi |l operate, you know, what its conponents are, and
ot her nmeasures, and it certainly is sonething that
coul d be incorporated there.

| f those things change, then the Agency gets
anot her look at the permt. And in the same way, these
ki nds of enhancenents can be incorporated into the
permt conditions, and then that provides an
enforceable way to make sure that they are -- that
those obligations are net, and that, if anything
changes, the permt can be | ooked at agai n.

MR. ELDER: O hers? Theresa?

M5. HANCZOR: Basically, first of all 1'd
like to warn the EPA that if they continue on this path
with mtigation as a way to conply with BTA, they're
goi ng down a slippery slope, and basically a conplete
abdi cation of your responsibility to enforce the
statute.

If we go along with what the utilities are
saying, which is basically that we can mnim ze inpacts
to i ndi genous species by replacing organisns that are
farmed in a fish hatchery, we realize how | udicrous
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that argunment is, because if you're trying to address

| ong-term popul ati on effects, you're dealing with a
nmoving target, and those effects are inpossible to
predict. | know that fromfirst-hand experience
negotiating with the DEC and the utilities for the past
five years on the Hudson River settlenent agreenent.

In the nost egregi ous exanpl e, which has
taken place in the State of New Jersey on the Del aware
Estuary, one of the nost productive estuarine habitats
in the world, what has happened is that the EPA nmandate
of 316(b) has basically beconme -- basically been
sanctioned by doing mtigation so that there is no
reduction in entrainment | osses due to inprovenents to
the technol ogy at the intake; rather, acres of wetl ands
are going to be replaced. And that program as it is
now, is a failure.

| think that Congress intended for the harm
to be rectified by the statute, to be technol ogy which
m nimzes a specific entrainment, the specific harm
that is inpingenent and entrai nment.

When we | ook at the case that | referred to
on the Del aware where they have an intake capacity of
3.2 billion gallons a day, probably the |argest or the
second- | argest capacity in the world, we have the
follow ng | osses: 17,909, 400 pounds of bay anchovy,

11, 448, 890 pounds of wheat fish, 38,969 pounds of white
per ch.
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According to the report that was issued in
that case, the adult |osses for herring, spot, and
white perch exceeded the average commercial or
recreational fishery for the Del aware estuary for the
periods of 1975 to 1980.

The report al so suggested that the only way
to stop this trend was i mredi ate reductions in
i npi ngenent and entrai nnent, and cl osed-cycl e cool i ng
was recommended. Unfortunately, the state capitul ated
to pressures and we now have a failure of mtigation.

That's why |'mwarni ng about the slippery
sl ope.

MR. ELDER. Theresa, could you cite the --
give nme a citation for that report?

M5. HANCZOR: Yes, | can. It was a report
done by VERSAR, and | will give you the citation |ater.

MR. ELDER: Deborah has politely rem nded ne
of sonme of our original ground rules, which were that |
had asked people at the previous neeting and yesterday
and at this one to try to refrain fromtalking about
particular conplaints or facilities or particular
conpanies, so | urge youto -- it certainly is val ued
as exanples. | don't want to get into slippery slope
of getting into a point and counterpoint about a
particular facility.

M. Gordon?

MR, GORDON:  Thank you.
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| woul d point out that making a decision on
whet her an appropriate or particul ar enhancenent
proj ect should be undertaken or not depends heavily on
whet her there is reasonable probability that the
desired habitat or aquatic resource's inprovenents can
be achieved. And sone projects certainly have achi eved
t hat and sonme have not.

But, as a first priority, it nust be a
determ nation of the nature and extent of the potenti al
adverse inpact to be caused by plant operation, and, as
EPA has indicated, that neans that there nust be sone
i dea of effective |osses at the popul ation or community
| evel for a particular species.

Very recently the Del aware River Basin
Commi ssion has issued a report that the stocks of fish
in the Del aware Bay have inproved significantly and at
the recent Atlantic States Marine Fisheries Comm ssion
there was di scussion that striped bass could be deened
fully recover ed.

I f you look at the long-termtrends in
fisheries production on the Atlantic Coast, many of
t hem have declined, but in no instance that |'ve ever
| ooked at -- and |I've |looked at a |lot of data -- has
any finger been pointed at a particular plant operation
or a series of plant operations. Rather, the long-term
declines in fisheries production on the Atlantic Coast
have taken place because of over-fishing by the
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commercial fishing industry. You cannot neasure that
fine a point to say that it was caused by pl ant
operations, albeit -- and I'"'mrem nded of yesterday's
di scussion -- we all, in part, are to blanme. No one
shoul d be i mMmune fromthat.

So | think, before we point fingers, we ought
to be very careful of where the fault lies, and the
evi dence today continues to support that over fishing
or bad fishing practices have been the principal cause
of declines of significance.

MR, ELDER. Ohers in regard to this
fundanmental issue? Doug?

MR. DI XON: One of our efforts, one of our
maj or efforts at EPRI is to bring sound science to the
regul atory process and to see that, where technol ogi es
are in place, that they have definitive benefit or
envi ronmental benefits that will offset |osses.

At times there are going to be gray areas and
there are going to be technol ogi es that may be
suggested that may be very inexpensive w thout known
benefits, whether they actually will mnimze the
i npact. Those technol ogi es nay al so i ntroduce a whol e
host of other problens. Cooling towers have been
pl aced as the holy grail to solving problens, but, as
John noted yesterday, there are a suite of problens
associated wth cooling towers.

Envi ronnment al enhancenents offer flexibility
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in the process to provide definitive benefits to the
environment. The suggestion that hatchery-type
operations are of no benefit should be carefully made.
Hat chery operations nust be defined properly, but there
have been definitive benefits. The entire stock of the
Susquehanna Ri ver Anmerican Shad popul ation is the
result of hatchery popul ation. W now have natural
fish returning to the Susquehanna River. The utilities
participated in that process.

In addition, striped bass in the Chesapeake
Bay, part of its restoration was supported by hatchery
st ocks.

So the statenent that hatchery prograns have
no benefits isn't true.

Rel ative to the benefits associated with
ot her types of environnental enhancenents, |ike
wetlands, | think it is inportant that, rather than
just nmake statenents that those prograns are failures,
that facts be provided to indicate whether or not that
is true rather than just maki ng a bl anket statenent.

MR. ELDER. Rich?

MR. BOZEK: Yes. Probably by way of
repetition, that which was suggested on an
envi ronment al enhancenents, certainly nenbers of EE
agree that it is not sonething that should be applied
at all tinmes in all places, obviously. As Doug said,
we think it is appropriate when it fits the need.
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And, froma public policy point of view, I
guess | would just repeat that | think it offers two
main themes. One is the flexibility for the
st akehol ders i nvol ved when that flexibility serves
t hose stakeholders. And the stakehol ders are the
permttee, the regulated entity, and the community.
Two, it allows, in ny view, the managenment of the
environment to surpass the nere words of the statute,
or maybe better said, get to sone of the key points of
the statute again in ny mnd that a cormon goal can be
reached in a flexible manner of environnent al
protection and restoration of the integrity of the
nation's waters.

MR ELDER Jim Wi ght?

MR. WRI GHT: The Tennessee Valley Authority,
which, as | pointed out yesterday is a resource
devel opnent agency, has only engaged ourselves in one
mtigation or enhancenent or conservation project
related to 316(b). However, we feel that it is a --
when done properly, it is a wn/win/win situation for
the regulated community, for the regulators, and for
the environnment and all of its stakehol ders.

We certainly think that it is a viable and
prudent mechani smfor reducing or elimnating aquatic
environmental inpact and restoring integrity of the
waters, which is the ultimate goal of this statute.

| enphasi ze again, as others have, it is not
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a BTA, it is a nmechanismfor reducing or elimnating
aquatic inpact.

And, just generically, not speaking about our
project, | would like to talk about the four elenments
that | think often bring this into a win/win/wn
si tuation.

One is that often these types of projects can
restore a whol eness to an ecosystem or watershed that a
technol ogi cal project at a specific plant cannot do.

The second is that it often offers fishery
managenent flexibilities in terns of the entire fishery
in a watershed that a technology fix at a power plant
cannot .

Third, it precludes very often sone | ess-

t han- expected results froma technol ogy which has
mai nt enance probl ens and desi gn probl enms and breakdown
pr obl ens.

And, fourth, it can often produce benefits in
perpetuity for that watershed and for all its
st akehol ders that go far beyond any projected life of
t he power plant.

MR. ELDER: OQhers at the table? Theresa?

M5. HANCZOR: Jimjust said that, regarding
these factors, that mtigation, enhancenents, whatever

you want to call it, is not BTA. Again, | get back to
t he | anguage of the statute. "Cooling water intakes
shal|l reflect best technol ogy available.” And the
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utilities are advocating a lot of flexibility, a lot of
vol untary measures, which raises problens of
enforcenment, and there's not nuch wiggle roomin the
statute. It requires BTA and the BTA is technol ogy,
not pl anning wetl ands, not restocking fish.

M5. BULLEIT: Well, back to the statute. W
al ways come back to the statute, and it certainly is a
short but powerful section.

What the statute requires is --

MR. ELDER: It brings all of us together.

(Laughter.)

M5. BULLEIT: That's right. And we |ove

these neetings. W're begging to have nore.
(Laughter.)

MS. BULLEIT: What the statute requires is
that the design, |ocation, construction, and capacity
of the cooling water intake structure reflect the best
t echnol ogy avail able for m nim zing adverse
environmental inpact. |If there is no adverse
envi ronnent al inpact, then what you have is, by
definition, BTA. And our contention is that the
appropriate thing to think about is, WIIl there be or
is there an adverse environnental inpact?

| f that inpact has been aneliorated or dealt
wi th through an enhancenent that is voluntarily offered
by but is, neverthel ess, enforceable through the permt
once it is agreed upon by all the stakeholders -- |
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mean, if it is going to be part of the permt, it is
going to be subject to notice and comment. People are
going to have to agree with it. |If there's

di sagreenent, then that wll be fully discussed through
the normal permtting process.

But the notion is, if there isn't an adverse
envi ronnment al i npact because there either has been an
enhancenent or there is an enhancenent that is proposed
t hat has a di scernible chance of success and for
addressing the neasures that are causing the adversity
in the first place, then that should be a tool that the
agency can consider as part of the overall 316(b)

i npl enent ati on process.

It isn't a technology. It isn't a cooling
wat er intake structure technology. And we agree, by
the way, that you have to | ook at the words of the
statute, and what we're |ooking at here is "cooling
wat er intake structures.”

So if we want to be faithful to the literal
| anguage of the statute, then we have to | ook at al
the words, and we agree with that. But we think that
the term"adverse environnental inpact" gives you a way
of looking at these to discern whether there is an
adverse environnental inpact.

MR. ELDER: Let ne add a clarification. [If |
under stood your conmment, if there was a hypotheti cal

flow chart, the mtigation or environnental enhancenent
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woul d play a very up-front role. Do you see it then
excl uded from pl ayi ng a back-end rol e?

M5. BULLEIT: | think that, in certain cases,
if the review of technol ogi es suggests that there isn't
a clear winner, | mean in ternms of performance or
cost/benefit, that m ght be a point at which you could
circle back to say, Is there sonmething else that would
anel i orate adverse environnental inpact? And that's
sonet hing that permttees have done.

| nmean, this is not -- we're not plow ng new
ground here. The Agency has, in fact, adopted exactly
this approach in actually inplenenting 316(b). There
are enhancenent projects out there, including the one
that Theresa referred to, and this is exactly the | egal
t heory on which those were adopted and enforced.

MR ELDER Bill?

MR, SARBELLO What | was going to say is
that we take the reverse approach and put mtigation in
at the back end, and how we do it is, again, it cones
down to the difference in view of adverse inpact with
our approach. You know, we're saying that there is an
adverse inpact immediately, and so we are working on
the technology first to have the best technol ogy
avail abl e, but there are still inpacts that wll be
unmtigated, things that you can't avoid mnim zed, and
that's where mtigation cones into our m x of

consi der ati on.
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Usually it is a voluntary offer, but what we
are doing is at the permt decision level. You
essentially neet the standards of BTA first, but the
deci sion of should this permt be issued and wth what
conditions, then we consider, you know, what el se can
be done to nmake it |ess bad.

Agai n, every state has a different situation
but under our statute we're required to pick the
alternative that avoids and m nimzes adverse inpacts
to the greatest extent practicable, consistent with
soci al, econom c, and other considerations.

It's a nmouthful, but it essentially gets down
to a balance, and that's where mtigation can cone in
to hel p make the bal ance or tip the bal ance towards,
yes, the permt should be issued with the mtigation
condition to essentially derive nore good for society
and for the environnent.

So we put it in, but we use the -- we
backload it rather than front load it.

MR. ELDER: It seens there are a | ot of hands
here. W'Ill cone back to you

MR. BAILEY: UWAG just sees a real
opportunity here to achieve what we believe is the real
goal of the act, and that is restoration of living
aquatic resources. And one of the exanples | think, to
hel p put this in context, is circunstances in the
Chesapeake Bay where you have a very proactive and
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aggr essi ve stakehol der programin which you have al
the states on the water body cooperating along with
EPA, you have scientists fromall the major academ c
institutions |ocated within the bay states, as well as
state natural resource managers and EPA, NOAA, and
other scientific organizations.

They' ve | ooked at what are the factors, mmjor
factors that are limting living resources in the
Chesapeake Bay. The overwhelm ng problemis nutrients
fromagricultural runoff or nunicipal wastewater
treatnment plants. Those are followed by a nunber of
ot her factors such as sedi nent | oading, toxics,
obstructions to mgratory fishes on waterways to spawn,
and so forth. Nowhere on the list is limtations as a
result of inpingenent or entrai nnent | osses.

This is not because facilities have not
| ooked. In fact, Maryland has a very aggressive 316(b)
regul atory program and, in addition to review ng the
mllions spent by the facilities | ocated on the bay,
they did their own independent eval uations and reached
conclusions that in many cases given facilities were
not having an inpact, although in sone there were
i npacts where sone |evel of mtigation was required.

And | think the key here is, as we discussed
yesterday, there is a link in all three aspects of the
program -- adverse inpacts, cost/benefit, that kind of

thing. It makes a | ot nore sense to use econom cC
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resources wsely to get the maxi mum benefit, and we
bel i eve enhancenents have a real opportunity to use
resources that can address sone of the issues that the
resource managers and scientists know are what are
limting living resources, as opposed to spending |arge
suns of noney to install cooling towers on every
facility, where that's not even on the radar screen in
the list of the top 10 or 15 issues as a |imtation of
t hose resources.

So we see just a real opportunity for EPAto
be progressive in terns of maxim zing benefits to
living resources that are perceived to be inpacted, and
doing it in a cost-effective manner.

MR. ELDER: Theresa?

M5. HANCZOR: Three points.

Section 316(b) mandates that the specific
i npacts of inpingenent and entrai nnent nust be
addressed by best technol ogy available. Now, if there
are any inpacts left over that the BTA can't address,
then the utilities are welcone to do all the mtigation
they' d Iike.

And, finally, David spoke about cooling
towers. W feel that, as we stated yesterday, that BTA
may not -- may be addressed by options other than
cooling towers so long as they neet the performance
standard that cooling towers can guarantee. So if you
can conme up with a suite of technol ogies that can reach
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that 95 to 98 percent reduction in entrainment, then
that's fine.

MR. ELDER. Ckay. Any -- Mary Ellen?

M5. NOBLE: We're also concerned about
possi ble -- nore than possible, the probable | oss of
the technol ogy forcing aspect of the statute, that if
we go too rapidly toward mtigation/ enhancenents, |I'm
not sure I'mconfortable with either term that drive
is lost, and lost at a nmuch faster rate than it has
been recently.

l|"minterested in how fol ks around this table
w Il answer the question that gets asked of nme by just
folks -- fisherman and people. They say, "Wll, | ook
here. This project for enhancenent is supposed to
create lots and lots nore new | arvae. Doesn't that
just nean we've got lots and |lots nore new | arvae goi ng
t hrough the plant and bei ng destroyed?"

So | sort of have this question in the back
of ny mnd that -- how do you reach minim zation if you
i ncrease the population at risk and increase the
absol ute nunber of the organi sns inpacted thereby?

Per haps you can argue you've got a great
good. On the other hand, | don't think you can, at the
sane time, argue that you are m nim zing.

MR. ELDER:  Audi ence comments or questions?
Brad, would you like to follow up with this or anything

el se so far?
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MR. MAHANES: Well, | think we've pretty much
heard a good di scussion, or at |east an opening
di scussion, on whether folks think that mtigation
should play a role. One thing I would like to get sone
further cooment on, if we could, is along the
presunption that -- and, again, this is sinply just to
flesh out this particular train of thought. If
mtigation or enhancenents or sonething like that is in
sone way, shape, or form depl oyed, how should it be
depl oyed?

David spoke a little bit on this, but I'd be
interested to get nore on this fromother fol ks. How
shoul d t he enhancenents or whatever the projects are be
monitored to ensure their efficacy?

MR. ELDER: Uh-huh. But isn't that point
kind of the third question?

MR. MAHANES: Right.

MR, ELDER. Well, if you're ready to go
there, that's fine.

MR. MAHANES: Yes, we are.

MR, ELDER: | was thinking it m ght be useful
to try to have Ed perhaps reiterate the NEPA construct
and see if thereis -- I"'mnot here to try to nediate
this neeting, but see if there was any neeting of the
mnds in terns of that hierarchy. Theresa, do you
object to that, or --

M5. HANCZOR  No.
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MR. ELDER  Ckay.

MR. RADLE: Well, the Council on
Environnental Quality -- and | don't know how t hat
tends to bind EPA in terns of your consideration, but |
woul d think you' d have to give this sonme weight.

At any rate, the five steps are: to avoid
the inpact altogether, to mnimze the inpact by
l[imting the degree or magnitude of the action, to
rectify the inpact by repairing, rehabilitating, and
restoring the effected environnent, reducing or
elimnating the inpact over tine, and conpensating for
the inpact by replacing or providing substitute
resources or environments.

So | think what we've just discussed and |
think Bill articulated, that's really the last thing in
our process.

Maybe just while | have the mc a couple
t hought s.

The third question here, how to denonstrate,
you know, the effectiveness, our utilities in New York
suggested or have suggested fromtine to tine that, you
know, some conpensatory or, you know, what you cal
mtigation. W' ve always been troubl ed about how to
real ly neasure and know what we're getting to, so |I'm
very interested in that.

One of the problens, though, wth when you
try to mtigate entrai nment and i npi ngenent through
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these off-site things, entrainnent and i npi ngenent
generally affect a wi de range of species. You' ve got
t he whol e ecosystem exposed to entrai nnent and

i npi ngenent, and nost mtigative strategies wuld
benefit a sub-set, or often would benefit a sub-set.

A hatchery, for exanple, doesn't stock the
107 species that are affected by entrainnent, it stocks
one or two. So, in a sense, you're putting -- you're
t aki ng away, you know, fromthe whole ecosystem but
you're putting back a little bit here and nmaybe a
little bit there.

The sane wth marsh restoration or
establishing marshes. You're affecting this group of
fish through entrai nment and i npingenent, but the marsh
and, you know, notherhood and apple pie, sure, glad to
have nore wetlands in the system but that isn't
necessarily going to have a positive effect on the
fishes that are many tines affected by the plants, so
you can -- you know, you do this action, but you' re not
necessarily, you know, helping all the fishes that
you're affecting at the plant.

And | guess a question. Doug, you nentioned
that the -- you had a hatchery and you felt that the
striped bass return to Chesapeake Bay was, in part, as
a result of the hatchery operation. Do you know --

MR DI XON: Part.

MR. RADLE: Pardon?
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MR. DI XON: Part.
MR. RADLE: What part? | thought Doug had
Sai d Anerican shad.

MR DIXON:. | cited Anerican shad and stri ped
bass.

MR. RADLE: | think you indicated striped
bass were stocked. | guess |I'mjust curious. What

part of the restoration did that play, what percentage?

MR. DI XON: | don't have the nunbers, but on
certain systens the supplenentation of striped bass was
actually near 100 percent on certain of the systens
where they were finding absolutely no juvenile striped
bass.

MR. RADLE: Ckay. Well, okay, that's pretty,
you know, astounding that if no fish are there and you
put sonme in there you' ve increased it by 100 percent.

In a systemlike the Chesapeake, though, |
would think it is pretty challenging to add enough
fish. Wthout getting into specifics, a fairly
substantial effort in New York State resulted in a one
to two percent increase in one fish, the one-fish
speci es, you know, of the hatchery, and that was a very
substantial effort, and it left the other 106 species
affected by the plants untouched.

So | just bring that, you know, as -- it
doesn't solve all the problens.

MR DIXON: | will agree with what he's
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saying, and that's why | said "in part." It was a
smal | part, striped bass, but relative to Anerican shad
in the Susquehanna it was nmgj or

MR. ELDER: Okay. First David, and then, if
| remenber right, the nane is Wnifred.

MR BAILEY: 1'd like to speak to two of your
poi nts, Ed.

First of all, in ternms of the diversity of
speci es inpinged, |I mean, you're exactly right. 1In
nost cases you're going to pull in a wide variety of

species, but at least in all the facilities |I've | ooked
at the real issue of adverse inpact generally boiled
down to one to a few species that were really seen as
being affected. It wasn't the whole suite. Sone --
you know, you got themin small nunbers, but they were
not considered to be significant in ternms of presenting
a problemto the popul ati on.

The second point | would like to make is ny
conpany was actually engaged in an enhancenent project
on the Patuxent River Estuary in the Chesapeake Bay,
and, in terns of our production, we were required to
put magnetically-encoded wire tags into every fish, and
in the Chesapeake Bay there's a striped bass juvenile
i ndex program where, for decades, fish have been
monitored to track the success of year cl asses of
stri ped bass popul ati ons.

And what was found in the Patuxent Estuary
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was, when the state went out, after we began doing the
st ocki ng program and checki ng the nunber of
magneti cal | y- encoded, tagged fish, 50 percent of the
fish they were catching had the nmagnetically-coded wre
tags, indicating that we were matchi ng natural
production in the Patuxent Estuary.

And, you know, in that circunstance, during
the course of the program we're at, like, 3.75 mllion
juvenile fish being placed, and | think you' d find the
State of Maryland would agree with us, it has nmade a
very substantial difference in ternms of the success in
t he Patuxent River.

MR. RADLE: Can you tell nme when the | ook for
tags occurred relative to the stocking?

MR. BAILEY: Well, they began the very first
year after we did it, and they found that pattern for

MR. RADLE: First year after? Are you
telling nme that they stocked fish in 1997 and | ooked
for the tagged fish in 1998, or stocked in '97 and
| ooked in '97?

| " m aski ng you whether or not you provided an
opportunity for the tagged fish to m x thoroughly with
t he popul ati on before you began to | ook for them

MR. BAILEY: Yes, that's correct. Jules?

MR. ELDER: Go ahead. Please introduce
yoursel f, too.
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MR. LOOS: W nane is Jules Loos, and | al so
work for the Potomac El ectric Power Conpany.

For the young of the year fish, | guess the
per cent ages were probably nore on the order of, say, 30
percent to, on the high side, 50. One year we did
reach, | think, 50 percent for just young of the year
after they had been thoroughly m xed.

For fish --

MR, RADLE: |I'msorry. You provided a period
of time for the stocked fish to mx --

MR. LOOS: Yeah.

MR. RADLE: -- with the existing fish? How
| ong?

MR. LOOS: The -- | think that was several
mont hs. But then --

MR. RADLE: | would question whether that's

adequate, but --

MR. LOOS: But, no, | think nore to the point
though is that for returning fish returning to spawn
t he percentages were nore on the order of 10 percent.

MR. RADLE: Unh-huh. That's inpressive, and
it probably reflects the nunbers of fish you put in and
the size of the population you' re dealing wth.

MR, LOOS: Yeah. There is sonme mxing. The
fish are not thoroughly -- they don't always return to
the sane river in which they are spawned. And so, in
ot her words, sone of the fish returning to the Patuxent
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coul d have been from ot her sources in the Chesapeake
Bay.

MR. RADLE: And your stocked fish could have
gone el sewhere, as well. | understand.

MR. LOOS: That's right. And stocked fish
ended up quite widely dispersed in the bay and also in
ot her areas.

MR. ELDER: Jules, you're assum ng they ended
up el sewhere, or --

MR. LOOS: They were captured el sewhere.

MR. ELDER: Captured. Al right. Wnifred,
and then Bill Gordon.

M5. PERKINS: | just wanted to go back to
your comrent for a mnute, Ed, regarding mtigation,
sort of the framework of mitigation

| think UWAG woul d agree that you first try
to avoid the inpact. | think it is also inportant,

t hough, that we all understand that we're tal king about
approximately a thousand existing power plants that the
EPA has identified that may be subject to this rule-
meki ng, and when you have an existing power plant you
don't necessarily have the sane flexibility that you do
when you' re desi gni ng new power plants.

So |l think it is inmportant, as we | ook at
mtigation or environnment enhancenent as an option for
m nim zing inpact, we recognize the limtations and the
confines under which over a thousand power plants nmay
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be subjected and recognize that it is necessary in new
plants and it's nuch easier in new plants to avoid or
m nimze or go through that systematic process that Ed
alluded to earlier. But with existing plants you don't
have that luxury. | just bring that up because it's a
point | think is inportant.

MR. ELDER: Bill Gordon, and then Brent wl|
be after that.

MR. GORDON: A couple of points. | think
that it is alnost mandatory that there be a
prerequisite for a |long-term managenent strategy here
i nvol ving pre-project, concurrent, and post-project
nmonitoring over a | ong enough period of tine to clearly
denonstrate that the project has been successful or
unsuccessful .

If it's unsuccessful, then at the next
generation of re-licensing, certainly those
deficiencies can be addressed. And certainly included
in that nmust be a clear definition of performance
criteria, you know -- what are you going to neasure and
when and how often and so on?

The ot her point was, you know, people talk
about hatcheries. | think we tend to forget that we
have a nunber of species of fish, sone good, sone bad,
t hat were brought from Europe, sone accidentally, sone
del i berate.

And brown trout, for exanple, has becone the
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backbone of many recreational fisheries throughout cold
wat er, and they were not native to North Anerica.

We took striped bass to San Franci sco Bay,
and it has been a very successful transplant.

We al so brought the European carp here, nuch
to the dismay of present fish managers.

So there has been a wi de range of good and
bad as a result of hatchery operations.

And if we ook at wetland restorations, there
are many projects that have been successful -- Tanpa
Bay, San Francisco Bay, and other places. And w thout
i nvestnments of the private sector, many of those would
not have happened.

So I think we have to | ook broader. Wetl ands
carry out many nore functions than just supporting fish
popul ations. The focus and the concerns often are
around fish and shellfish production. W tend to
ignore the other benefits.

We also tend to forget that wetland
restorations in nost instances are permanent. They
wi |l outlast the plants by many generations.

So I think we have to | ook at both the short
termand the longer termto begin to understand the
role that mtigati on enhancenent can play as a national
strategy for inproving the quality of our waters.

MR. ELDER: First Brent, and then Mary Ellen.
Brent, would you re-identify yourself, please?
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MR. BRANDENBURG Yes. |'m Brent
Brandenburg. |I'mw th Con Edi son.

Jim Theresa's point is well taken that
enhancenents, if included in a conprehensive 316(b)
package that woul d be contenplated by the agency cannot
be used as a rationale for failure to requiring BTA |
think that's an excellent point, and that is, indeed,
not what is being proposed.

Rat her, the way that voluntarily-offered
enhancenents intersect with the BTA requirenents is by
| owering the threshold of AElI, a point that Kristy and
ot hers have made. It nmay require forbearance by the
Agency or by the permt witer fromone permt cycle to
another to allow the accrual of the enhancenents and to
confirmtheir existence, but if the presence of an
adverse environnental inpact associated with a water
w t hdrawer can be di m nished by the application of sone
sort of an enhancenment program that nerely di m nishes
the requirenents for BTA

| think there is a useful anal ogy here to
anot her maj or controversy under the Cl ean Water Act
that | know the Agency has grappled with for years, and
that is the point source versus the nonpoint source
controls.

As the Agency knows better than any of us,
Congress, in its wisdom gave much greater controls
over point source discharges under the C ean Water Act
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to the Agency than it did nonpoint source. And we see
t oday an anomal ous circunstance recogni zed by the

envi ronmental community to be sure, where neritorious
opportunities to di mnish nonpoint source pollution are
goi ng fall ow because of lack of statutory ability.

What we have here is a situation in which the
regul ated community is proposing a situation of
vol unteerism where they would offer an
i npi ngenent/entrai nnent equivalent, if you wll, of
nonpoi nt source reductions, and by doing so they
dimnish the need for, in many instances, very
expensive, very difficult to inplenent and possibly
technologically Iimting point source controls.

So by the beneficial application of an
enhancenment program there would be -- assum ng, again,
i f the enhancenent program doesn't work, then we're
back to the requirenents of technology that Theresa has
poi nted to.

But if, indeed, the enhancenent program
reduces the contribution of the facility to the
presence of adverse environnental inpact, there wll be
| ess demands upon the technol ogi cal conponent under the
BTA.

MR. ELDER. Mary Ellen?

M5. NOBLE: A couple of tines people have
mentioned the life of the plant. In sonme cases, we're,
you know, tal king about plants where maybe there are
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10, 30, 40 years permtting cycle, could be a good deal
shorter.

However, it seens to nme that until we have a
strong fix on a generation systemthat does not rely on
cooling at all, that these sites will continue to be
used to acquire cooling water, whether it is within the
life of that plant or that permt.

So when you're tal king about actions that
benefit beyond the |life of the plant, | think you have
to make that caveat.

| wonder if | could take this opportunity --
and | apologize if this is sonething that was covered
the other day, and it is really a point of personal
curiosity, and I'mgoing to take advantage of having so
many experts in the roomto ask this question, and
per haps sonmeone will be able to enlighten nme right
after the end.

|"ve often wondered whether a BTA m ght
consi st of distancing the chum plune fromthe intake.
After all, the heated water com ng out is not just
heated water; it's an awful lot of food in a nuch
debilitated condition, not ready to run and hide.

So I' m wonderi ng whet her piping that away, a
good deal further away from our intakes than we do now,
m ght be a BTA to be | ooked at.

| appreciate anybody who can tell nme |I'm
crazy for thinking that, comng and telling nme why,

HUNT REPORTI NG COMPANY
Court Reporting and Litigation Support
Serving Maryl and, Washi ngton, and Virginia
410- 766- HUNT (4868)
1- 800- 950- DEPO (3376)




© 00 N o 0o b~ WDN PP

N DD NN NNNMNRRRRRRR R R PR
N~ o o A WON PP O © 0N o oA WOWDN - O

42

because it seens like a real sinple idea, and maybe it
is too sinple.

MR. ELDER: COkay. Kristy?

M5. BULLEIT: | think that's a really
interesting idea. | don't think I would al ways agree
that it is a chumplune, but there m ght be situations
where that were the case, and it is precisely the
narrow adherence to the notion that you always have to
have BTA for the cooling water intake structure that
m ght prevent sonebody from actually thinking about
that as a strategy.

That m ght very well be an enhancenent that
one could consider in terns of aneliorating adverse
environnental inpact, that if you assune that you
al ways have to stick a widget on the intake structure
in order to deal with the issue, then you don't get to
| ook at those kinds of creative solutions. That m ght
be sonet hing, though, that sonmeone could offer up.

MR. ELDER: First Doug, if you still want to
make a comment, and then Wnifred.

MR DIXON: | wanted to followon to a
coment that you nmade earlier about sone of the
benefits of various types of enhancenent projects that
they go on in perpetuity in the future, and there's
al so a trenendous anmount of spin-offs.

We've spoken a little bit about hatcheries.
| don't nmean to focus on that, because there are many
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ot her types of val uabl e enhancenents, but, with regards
to a hatchery-type operation, they denonstrate sone of
the spin-offs in science that can be derived.

The State of Virginia, along wwth the States
of Maryl and and Pennsyl vania, are engaged in rebuilding
the American shad stocks. They are currently planting
Aneri can shad, marked Anmerican shad |arvae, into the
Pononkey River in Virginia.

| was involved in this research directly. |
know that in 1995 the planted Anerican shad conprised

4.5 percent of the juveniles. In 1996 it conprised 7.4
percent of the juveniles. 1In 1997, 3.8 percent of the
juveni |l es.

The | arvae was stocked when they were six
days old. They were recaptured between the ages of 27
days old and 95 days old, nore than enough tine to m x.

But the nost inportant thing about this is
that, as a result of marking the fish and nonitoring
their contribution to the wild popul ati on, we now have
i nformati on which we never had before about the
movenent of Anerican shad juvenile fish and larvae. It
was al ways assuned that at the fish -- they hatch from
their eggs and they drift downstream That, in fact,
is false. W' ve now found that the fish noved as far
as 16 mles upstream and possibly a heck of a |ot
farther than that. Qur sanpling gear was limted to
going no farther upstreamthan a certain point.
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So there was a definite benefit to science
regardi ng an enhancenent program

MR. ELDER: Can you state the nanme of the
river again?
DI XON:  The Ponpnkey River in Virginia.
ELDER  Pononkey?
DI XON:  Ponmonkey.  Un- huh.
ELDER. Ckay.
DIXON: It's part of the York River

23333

System

MR. ELDER: Ckay. Wnifred?

M5. PERKINS: | just wanted to clarify Mary
Ellen's point talking fromthe utility perspective.

Most power conpanies, in the design of their
i ntake and di scharge system very clearly try and
attenpt that water com ng out of the power plant isn't
then recircul ated back into the power plant. That's
just purely froman efficiency point of view

Now, if there are other considerations, for
exanple, with regard to the environnental effects or
entrai nment and inpi ngenent issues, that's a separate
i ssue, but just the inherent good design of a power
pl ant woul d generally try to mnimze any
recircul ation.

| just wanted to be sure Mary Ellen
under stood t hat.

M5. NOBLE: Yes. Well, | wasn't necessarily
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tal king about recirculating the same water. And |
understand the tenperature | ogic.

MR. ELDER: Okay. Bill?

MR, SARBELLO Just a few thoughts. One
caution in that, in terns of considering mtigation
projects, sonme people have said that these will go on
in perpetuity. | think you have to be careful with
t hat .

Certain types of projects, if you're creating
habitat, have the potential to go on in perpetuity, but
sone of themalso require a considerable effort of
mai nt enance. Certain wetland restoration projects have
been extrenely successful, and others have failed
because of failure to maintain them So, just in terns
of habitat restoration that can't be assured, there has
to be a nechanismto assure that the benefits continue.

For hatcheries, in terns of continuing
benefits, that has been kind of a checkered history,
where sonme of the Pacific coast hatcheries that were
built to offset the inpacts of hydro power, once budget
cuts started happening, they were one of things that
were cut or reduced.

So especially sonething that's very capita
i ntensive, you have to make sure that the nechanismis
there to continue the benefits.

To get back to the question of how do you
measure these things, |I think that you need to have a

HUNT REPORTI NG COMPANY
Court Reporting and Litigation Support
Serving Maryl and, Washi ngton, and Virginia
410- 766- HUNT (4868)
1- 800- 950- DEPO (3376)




© 00 N o 0o b~ WDN PP

N DD NN NNNMNRRRRRRR R R PR
N~ o o A WON PP O © 0N o oA WOWDN - O

46

clearly-articulated goal in terns of what the
mtigation nmeasure is going to do. You know, what is
it going to substitute for? Wat is the nexus relating
to the power plant that you're trying to replace or
substitute for?

And then see it nmeasure whether it is neeting
that goal, if it is a certain production |evel or a
certain effect in the population. So there should be a
clear plan in ternms of what is intended to be produced
and how you are going to neasure that and how you are
going to have assurance through tine that it is stil
produci ng what you i ntend.

And, just to put one nore plug back in for
t he concept of in-kind and out-of-kind, just when
you' re devel oping the mtigation plant, just be clear
what you're doing. Are you -- will the project
replace, in kind, a certain fish species that is
per haps being killed by the plant, or are you doi ng
sonething that is conpletely out of kind?

It may be perfectly beneficial. It may be
sonet hing that people would desire to do. But just be
clear in terns of what you are replacing. |If you're
doi ng oranges for apples, identify that. It may be
that oranges are desired, but just identify what you're
doi ng and be very cl ear about the goals.

MALE VO CE: Can | clarify sonething?

MR. ELDER:  Just a second.
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Bill has to help ne here segue from you
know, what role mtigation should play, if any, to, if
you assunme that the mtigation is part of the picture,
how should it be assessed. Wat type of denonstration
should the facility have to nake to neasure its val ue?
So unless you wanted to anplify on that, we'll just
 aunch into this discussion.

MALE VO CE: That's fine.

MR. ELDER: |'mnot sure who was first.

There were a couple of hands. W'Ill go wth Dave first
and then Ed.

MR, BAILEY: GCkay. | would agree very nuch
with the way Bill described the process in terns of
establ i shing goals, making clear what your objectives
are, and nonitoring to ensure those are achi eved are
all very reasonable principles that we woul d agree
with.

| do think -- and | think Bill kind of
inplied this, too -- we should consider very broadly
our opportunities to take advantage of different types
of enhancenent neasures, and therefore | think it would
be difficult to cone up with sone stringent
prescriptive way to handl e that, because that would
[imt what the opportunities are to go about devel opi ng
enhancenent neasures, and | think that's where fol ks
have been very creative and we've seen sone of the
greatest benefits is when there is a lot of flexibility
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al ong those I|ines.

MR, ELDER.  Ed?

MR, RADLE: Just maybe to respond quickly to
two points.

In terns of your possible attraction of fish
to the discharge, at least in New York State there is
no evidence that fish are drawn to the feeding area
created by the discharge of the plant, or the potenti al
feeding area, so we don't have any indication that fish
are drawn to any of the plants' discharges. So at
| east, you know, that helps fromthere.

MR. ELDER: But we did have the reference to
t he manat ees yest erday.

MR. RADLE: The thermal discharge.

MR. ELDER: Thermal di scharge.

MR. RADLE: That's a -- yeah, we don't have a
| ot of manatee problemin New YorKk.

(Laughter.)

MR. RADLE: And, with respect to your comrent
on the new plants and ol der plants and the different
standards, that's accommodated for in our bal ancing,
the cost for a new plant to install closed-cycle
cooling, for exanple, would be relatively nodest
conpared to retrofitting, and that -- in the Hudson
River, if | can use an exanple, a new plant proposed
wi t hout cl osed-cycle cooling would be | ooked at in one
respect, where a decision to require closed-cycle
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cooling at an existing plant that were well through its
life cycle requires -- is a nmuch harder decision

So we do differentiate based on the age of
t he plants.

Thank you.

MR. ELDER: Yes, sir? Please identify
yoursel f.

MR. LANGFORD: My nane is Richard Langford
wi th Cel anese Acetate. W're a nenber of the Chem cal
Manuf acturers Associ ati on.

We have a small plant with relatively smal
di scharge conpared to utilities, but we have -- there's
very cl ear evidence that we have attraction of fish to
our thermal discharge. That is, when you go out there
during many tines of the year, that's where all the
fishernmen are, in fact, is right at the therma
di scharge, particularly during the very cold tinmes of
the year. So, in fact, we have seen very high |evels
of fish drawn in there, attracted to that area during
certain tinmes of the year. |In fact, it is a favorite
fishing place for many fishernmen on the river.

MR. ELDER: \What state?

MR. LANGFORD: It's in Virginia.

MR. ELDER: (Okay. Theresa next?

M5. HANCZOR: Yes. A few things.

In response to what Dave Bail ey was saying
before about the flexibility that enhancenents provide,
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| have a question. What about the need for uniformty
and sonme sort of national standards, national

regul ations so we can get away fromthe probl ens that

the state authorities have been having in determ ning

what is BTA? That's one point.

The second poi nt goes back to a previous
comment about the thousand existing power plants that
woul d need to retrofit and how expensive it would be.

Well, if it is so expensive, | ask whose
burden is that. |In the rest of the econony, when
industries, facilities becone obsolete in that they
cannot conply with standards, then, unfortunately, they
don't make it, they have to shut dowmn. And | just
think there's an obligation that the utilities have
failed to do, and that is to do the research and
devel opnent, push technol ogy forward, do what that
statute says, and | hope that the utility -- that the
EPA does not renove this obligation that the utilities
have to force technol ogy.

And | rem nd you that Section 316(b) was
enact ed over 26 years ago, and basically I wonder and
the nmenbers of Riverkeeper wonder where is the nora
backbone to do the right thing in terns of the
environment and in terns of society.

| find that this whole discussion m sses the
mark. |If the EPA goes along with what the utilities
have been advocating for years and are advocati ng
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today, they're basically saying, "Go ahead. Kill as
many fish as you want. But if you plant sonme wetl ands
you m ght have sone happier fish." And | think that's
a conpl ete abdication of your responsibility under the
act .

MR. ELDER:  Doug?

MR. DI XON: Just with regards to the failure
to address technol ogies and things, the list that was
pl aced yesterday of all the different technol ogies
regarding all the different types of screens,
operational practice, et cetera, alnost all those
practices were devel oped by the electric utility
i ndustry entirely.

Next year we will spend approxi mately $3
mllion related to inpingenment/entrai nnent issues, as
com ng fromour nmenbers on direct research on this very
issue. That's just next year.

Over the period of years, the utilities have
made a trenendous contribution to our know edge,
scientific know edge regarding the life history of fish
and nethods to protect them

So the statenent that there's a failure of
non-obligation is a bit capricious.

MR. ELDER. Ckay. David?

MR. BAILEY: One thing | thought I'd clarify
alittle bit, too, is the idea of attraction of fish to
thermal discharges. And | think it is true on sone
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cases on a seasonal basis there are species that can be
attracted, but another part of the phenonmenon is that
fish, once water tenperatures fall below a certain
threshold, stop feeding for the winter, and what you
have oftentinmes is fishernen being attracted to the

di scharge canal because the tenperatures where fish
will continue to feed will be a | onger period than it
would in the river, so it oftentines has as nuch to do
with the fact that you have a hi gher tenperature
threshold than there's actually nmuch hi gher
concentration of fish in that particul ar area.

And also, to clarify that, you know, clearly
utilities are not asking for any kind of bl anket
threshold to be able to kill fish at will. As we've
stated, we believe that is definitely not our position.
What we do want to see, though, is that there be an
adverse inpact, and in terns of enhancenent, the
opportunity is to provide flexibility so that we can
maxi m ze the benefit to the living resources that are
potentially affected to do the nost for the water
bodi es on which the facilities are | ocated, rather than
engage in expending | arge anounts of resources which
potentially could produce substantially |ess benefits.

MR. ELDER. Theresa?

M5. HANCZOR: Well, as | said before, the
utilities can do both. You can enploy BTA, as the act
mandat es, and you could go ahead and do your
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enhancenent prograns. Wy not?

MR. ELDER: Bill Gordon?

MR GORDON: This is a little off the
subject, but I would point out that in sone instances
t here has been col | aborati on between the power
conpani es and nearby aquaculture facilities where
they're using that thermal benefit to enhance fish
production. So it isn't all bad, you know, in that
respect.

There's a nunber of activities in the Gulf of
Mexi co where the thernal waters are being used to
tenper the wild swings that frequently occur in shallow
estuaries, and they benefit substantially. And this
was not required. It was done by the organizations
there. The power conpanies and the private sector
voluntarily noved in this direction

MR. ELDER: (Okay. Mary Ellen?

MS. NOBLE: Several people seemto have taken
my question to have to do with fish attraction. [|'m
staying with entrainment. |'mstaying with very snal
organisns. So that's the question | have out there for
peopl e.

And this question about what information
shoul d the applicant be required to provide the
effectiveness of mtigation, always assumng -- and |
don't agree that this is the way we need to go, but, to
go back to this idea of how do you mnimze, if,
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i ndeed, whatever you do provides a richer |ife soup,

t hen perhaps you woul d end up denonstrating the

ef fecti veness of sone operation by showi ng that you're
destroyi ng nore organi sns.

MR. ELDER.  Ckay.

Let me ask sone of these questions in a
little bit different way.

In terns of the first one, about what | would
call kind of the, you know, pre-permt showing, |I'd
i ke people to talk about, you know, Is a pilot study
requi red? Wat other type of denonstration would be
acceptabl e or has worked in the past for people, as
opposed to neasuring how well it is working in
practice?

Anybody want to touch that one? LeRoy or Ed,
Bill? Awutility representative? Dave?

FEMALE VO CE: | defer to Dave.

MR. BAILEY: Ckay. Again, what | would
suggest is the need for sonething like a pilot study
woul d probably be related to the degree of uncertainty
about the achievability of the proposed enhancenent
project and its ability to offset or conpensate for the
affected species or benefit to the fishery.

And so, again, what we think will maxim ze
the benefit to the resource is to allow a | ot of
flexibility or opportunities to engage in different
enhancenent projects because the needs in different
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wat er bodies can vary so wdely. | nean, that's
basically what the nation seens to be noving toward in
t he wat ershed approach. D fferent watersheds have
different problens, and therefore the opportunities to
restore living resources is going to be water body or
wat ershed -- a wat ershed-specific basis.

And therefore, again, what | would say is, If
you're going with sonething that has a certain high
| evel of certainty in terns of its likelihood to be
successful, then you probably wouldn't need to do nuch
in ternms of a pilot study where it could go nore ful
forward in ternms of inplenmentation; whereas, if you
were going to do something where there was | ess
certainty, then that is not an unreasonable thing, and
| think a facility would want to do it before spendi ng
t he econom c resources to nmake the investnent in doing
that kind of project.

MR. ELDER: So one possibility would be if
you had, hypothetically, two electric power plants in
the sanme ecosystem and one had al ready enpl oyed an
enhancenent project that was working, the results of
that project could denonstrate that a sim/lar project
woul d work at the other facility in that sanme
ecosyst enf?

MR. BAILEY: Exactly.

MR. ELDER:  Doug?

MR DI XON: Wth regards to neasuring, it is
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difficult sonmetines, after a project has been
installed, to actually neasure whether, you know, it
has obtained its objective, and the problemthere is,
of course, the environnental noise that confounds the
nmeasur enment .

As Bill noted in the last public neeting, it
is very difficult to tease out the inpacts in the |ong
data set. It is simlarly difficult to tease out the
benefits, and that is because of that environnental
noi se that tends to mask those things.

However, projects can be designed, can be
conpetently designed, based on a nunber of scientific
principles and information that exists today, to attain
certain benefits. W should not |ose those potenti al
benefits because of concern not to be able to neasure
t he actual benefits later on.

| think that is the failure that maybe
Theresa referred to earlier regarding sone of the
projects on the Delaware River Basin. 1It's the
inability sonmetines to neasure the benefits.

Sonme of the benefits, however, are intuitive.
| nmean, the restoration of wetlands has been a | ong-
term is a national goal, and the anmount of wetl ands
that are being restored in the Delaware R ver is
tremendously i npressive. And maybe because we can't go
out and directly neasure those benefits in a
gquantitative fashion should not, you know, deter from
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the actual benefits that are there.

MR. ELDER: Okay. Theresa? Then Ed.

M5. HANCZOR: | just want to add that the
restoration of wetlands is a |audable goal, but it is
not the focus of Section 316(b). That's addressed in
ot her statutes. So we have to go back to the nandate
of 316(b), which deals with cooling water intake
structures, their specific inpacts, and the technol ogy
that is required BTA

MR, ELDER.  Ed?

MR. RADLE: | agree with you, Doug, in terns
of the difficulty of neasuring those things. And, in
fact, that's why New York chose not to pursue, say,
sonme offers fromour utilities to do those things
because we didn't feel confortable that we had any way
of really quantifying the benefits relative to the
i npacts, and we felt nore confortable with the neasures
that we had of those inpacts.

And | think your comments -- as you were
di scussing, you know, there are benefits, even though
you can't neasure. Wat was going through ny mnd is,
"Yeah, you kill sonme of ny eggs and |l arvae, and then
there are inpacts, even though | can't neasure.”

So the systens are difficult to assess and
monitor. Wen you're having inpacts on a system as
| arge as the Chesapeake, the Hudson, the Del aware, it
is very difficult to tease out the inpacts, just as it
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is difficult to tease out the benefits.

And so | think the -- you know, part of what
you told ne is you're agreeing that if you, you know,
kill "X" nunber of eggs and | arvae, you can't see the
inpact of that. It doesn't nmean they aren't dead.

MR. ELDER: Bill and then LeRoy.

MR. SARBELLO In terns of the question of
t he denonstration, to give an exanple of an application
-- and people in this roomwho have been invol ved, junp
on nme if | say sonmething wong. And it's very simlar
to what you have here. Specific entrainnent -- and
this is part of a settlenent, so we were in a situation
where none of the parties would agree in terns of
definitions of inpacts, et cetera. It all got put on
the shelf, and this was the settlenment with a finite
term and that is that one of the issues of concern was
entrainment, and the killing of striped bass,
specifically.

As an opportunity to test sonething, a
hatchery was built to try and stock striped bass to
repl ace sone of the losses to entrainnent to see if
this was a vi abl e approach.

The eval uati on schene included goals for the
hat chery, in terns of how much production. It also
i ncl uded marking the individuals with coded wire tags
so that it could be neasured in terns of what
contribution they were providing to the popul ation
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instantly, and then over tine.

It included such things as neasuring tag
velocity to quantify how well your neasurenent was
wor ki ng. Were you still getting, you know, other
bi ases comi ng in.

That woul d be the kind of -- and then
ultimately it was a decision as to whether or not this
is sonething that can substitute for the |osses, and
the issue that has been raised nultiple tinmes is that,
okay, that's one species, what about all the other
ones.

And you have to put that in the context of,
if it's the only species getting killed, then that may
be great. If it's the preponderance, that may still be
okay. If it's not replacing all the |osses, then maybe
it's not okay.

But essentially you can |ay out a careful
study to decide -- will you -- what are you trying to
achi eve, and are you achieving it, and is it good
enough. That's one way of | ooking at things.

| think that the other -- so that's specific
to this question.

The ot her larger question that's on the
table, again, is what is the role of mtigation that
peopl e -- or conpensation that people keep com ng back
to, and I'mgoing to, I'mafraid, engage in sone
hyper bol e here, but maybe | can frame the question.
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| f you had a situation where soneone was
polluting the river with a toxic discharge, would you
accept some ot her conpensatory act that m ght be
perfectly laudable, |ike giving noney to w dows and
orphans, as a substitute for correcting the inpact?

Qobviously, that's extrene hyperbole. W're
not tal king about sonething to that degree. But when
you cone up with a context -- that's why | said you
have to have sone sort of nexus between the inpact that
you' re having and what you're trying to correct by the
mtigation. You have to have that nexus and you have
to show that what is being proposed is directly rel ated
to the inpact that particular facility is causing.

MR. ELDER: Al those in favor of w dows and
or phans?

(Laughter.)

MR. ELDER  LeRoy?

MR. YOUNG | think one of the things that
will be as difficult to determ ne as, you know, what
are the benefits to neasure is, you know, how big of a
project or how many -- what should be undertaken by a
utility to mtigate?

You know, | haven't been involved in a whole
| ot of these mtigation-type efforts. |'ve been
involved in sonme related to hydropower, and so forth,
and it is a real gray area as to, you know, what size
of project does the utility undertake to address a
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certain probl en?

Also, | think the EPA needs to recognize that
not all utilities, not all conpanies are going to
volunteer to do this work, and that needs to be thought
about .

We've run into situations where conpanies
wi |l do absolutely nothing, and other situations
conpanies right up front want to do all they can to
voluntarily enhance the environnent. So how that is
dealt with in an equitable fashion is going to be
difficult, I think, but sonething you should take into
consi derati on.

MR, ELDER:  Doug?

MR. DI XON: Yeah. | just wanted to clarify a
coupl e of things regarding inpacts.

New York State has nmade a deci sion that
entrai nment and i npingenent is an adverse inpact,
whether it is one fish or a mllion fish. They've nade
that decision. That's a policy decision, and | wll
not address policy decisions.

However, froma scientific point of view,
that is not necessarily an adverse inpact. There was a
mention that maybe as nuch as 107 species of fish are
entrai ned, but that does not nean that 107 species of
fish are actually adversely inpacted as a result of
that entrainment. As a matter of fact, | would contend
that probably a very few of them are inpacted.
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So when you have an environnent al
enhancenment, there has been discussion that it m ght
not address all the fish that are entrained. That's
froma policy point of view Froma scientific point
of view, a wetland restoration could very well benefit
nore species than are adversely inpacted by the intake
oper ati on.

In addition, | was speaking before about, you
know, nonitoring the benefits of the particul ar
enhancenent project. Things |ike wetland restoration
is very difficult to do that. Oher things are no-
brainers. Wen you -- if you renove a damor if you
provi de fish passage, you open up mles and mles of
fish habitat. That's very easy to neasure.

The problemthere becones sonetinmes you can
put a fish | adder in place or you can actually renove
an obstruction, but you may not get back the species
for various other reasons that we don't know about. W
can do all kinds of things in the northeast to try to
restore Atlantic salnon, but they're fruitless, and
it's not sinply because of sone biol ogical reason that
we m ght not understand.

But the goal is to open up the habitat.
That's very easily attained via a | adder or maybe a dam
removal , some kind of project like that. The habitat
has been created, it has obtained its objectives, and
we just have to cross our fingers that the fish return.
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MR. ELDER. Okay. Kristy?

M5. BULLEIT: On the question of how do we
deci de what the project should be and how do we deci de
how to design it and to show that it will produce the
benefits we anticipate, | think that these decisions
have been in the past and wll continue to be very
site-specific, and there is no substitute for that.
That's why it's not sonmething that you can -- it's not
a wdget of any kind. You can't just nmandate it, say
that this is the suite that will work for all cases and
here is how it should be designed. It will be very
site-specific.

And I'd i ke to take the opportunity to
correct kind of a ms-inpression. These things aren't
cheap, quick fixes that people slap down on the table
and wal k away from These things are very expensive,
and they're typically proffered in difficult cases
where there i s genuine uncertainty or debate, and that
has to be addressed in a way that is satisfactory to
all sides and produces the greatest net benefit.

| guess the other thing I'd say -- and it
kind of is designed to create -- to address sonething
that we tal ked about yesterday, which is why do the
utilities care about the environnment. How di si ngenuous
to suggest that industry m ght have an interest in the
envi ronment .

| think these are exactly the kinds of
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projects that denonstrate that utilities do want to
produce -- and ot her conpanies, other industries.
There are going to be a lot of industries affected by
this, and they all want to maxi m ze net benefits, and
they don't want to create other kinds of environnental
probl ens for thenselves or for society, at |arge.

So these are the kinds of projects that can
help to maxi m ze net benefits for society, and they can
al so help to mnimze other kinds of problens that sone
of these technol ogi es create.

MR. ELDER: In the 15 mnutes or so we have
left, 1'd like to pursue two things. One is we've had
sone identification of mtigation, if you think that
has sonme role. But we tend to keep tal ki ng about fish
hat cheries and wetl ands, and Doug in his |ast comments
i ntroduced fish | adders and dam renoval

Has anybody had any experience w th anything
el se besides those four exanples? LeRoy?

MR. YOUNG One of the biggest problenms we
have in Pennsylvania is acid m ne drai nage, and we have
had nunerous efforts in the state to devel op prograns
to clean up acid mne drai nage that have been quite
successful, and where nonies will go into a restricted
account for a certain watershed that then can be used
for various clean-up prograns. So there is, you know,
a whol e range of possibilities there.

MR. ELDER: (Okay. But, back to -- Bill,
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think it was you that used one of EPA' s favorite
vocabul ary words, "nexus," you know, to what degree is
there a nexus between 316(b), in sonething |Iike acid
m ne drainage? | nean, yes, it's environnental
restoration, but the nexus is not the type --

BILL: Yeah. Well, the issue was raised
earlier about, you know, what is really the limting
factor in this situation, and, while inpingenent may be
a serious problemor -- you know, if sonme effort could
be undertaken to benefit, to inprove the water quality,
it would, you know, really benefit the resource above
and beyond anyt hing done at the specific project, |
think we would be in favor of that. So, you know, |
think the wise allocation of the resources is a good
way to go.

MR, ELDER: O her comments? Questions?

Bill, and then the other Bill

MR. SARBELLO  Yeah. Just to el aborate, |
may have inferred sonething | didn't nmean to inply, and
that is that what 1'msaying is that you need to say
what the nexus is. It may be conpletely appropriate to
buil d marshl ands again to explain howit is going to
of fset the inpact of the particular power plant. |If
it's going to increase production to a suite of
species, show that that's inportant to offsetting the
i npact .

O, again, if mtigating acid mne waste is
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going to increase the productivity of the systemto a
poi nt where you will get a great expected gain in the
species than the net resulting | oss of a species from
the power plant nortality plus the additional increnent
that is killed in the river, you know, nake the
denonstration and explain it so that anybody can
understand it on how the net effect is going to provide
benefits to increase the whole of what is going to be
achi eved.

MR. ELDER: Bill Gordon?

MR. GORDON: A couple of points.

One, you tal ked about wetland creation and
the difficulty of evaluating their contribution. The
l[iterature is full of documentation where the
functionality of the wetland is a fairly rapid thing.
It recolonizes with a mx of species, a diversity that
didn't exist there before.

The actual production contribution com ng out
of that, the energy flow, is alittle nore difficult
and tinme-consumng to do, but it can be done and has
been done.

The question -- you asked the question, Are
there other exanples of mtigation efforts that have
paid off? Yes -- eel grass bed restoration, mangrove
restoration, opening up high nountain ponds and
reservoirs and those sorts of things for production of
fish.
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When you put in a fish | adder, if you are
pl anning on putting in a fish |adder, pre-plant the
juvenil es upriver so you already have an established
popul ation that out-mgrates prior and is inprinted to
that systemprior to the opening of the fish | adder, so
as they return as adults they are inprinted to that
syst em

There is a whole range of things that has
been done, can be done, and a | ot nore could be done to
do that.

Back to your neasurenent, it costs noney to
devel op an adequate data set to denonstrate the
basel i ne over a |l ong enough termprior to the
installation of a plant to know what your baseline is.
And, as was pointed out, there is an environnental
noi se there, a species of fish fluctuating naturally
over a wide range of things, but you can establish a
reasonabl e basel i ne.

But no one plans that far ahead to do that
when you're building a new plant, and | woul d suggest
that many plants are stuck sonmewhere for an economc
situation rather than planned to be placed there from
an environnental standpoint.

So we do need, | think, a lot of pre-planning
concepts as new plants cone online. Were is the nost
appropriate place to place themto mnimze their

i nplications on the environnent?
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And, as was poi nted out yesterday, sone
places it's great. They don't do nuch. They don't
suck in many organisns. But other places it is
probably a fairly rich diversity and they could have
m nimzed that inplication by better plant placenent.

It's certainly true on inland waters and, to
a |large degree, on the marine end of it.

MR. ELDER: Okay. If there is no other
exanpl es -- Theresa?

M5. HANCZOR: No. | just had a response to
sonething that Kristy said regarding that the decisions
historically on this issue have dealt with the problem
on a very site-specific basis. And the reason they
were dealt with on a site-specific basis was because
there was no regul ations to guide those deci sions.

Regul ati ons are needed to provide that |evel
of guidance and uniformty, and by that | don't nean
that it is the sane fix for every plant, the sane
technol ogy to comply with BTA, but perfornmance
standards that would be national in basis and that
could be applied uniformy for the various plants.

MR. ELDER:. Okay. In the last few m nutes
l'"d like to talk nore about the follow up effort.
There has been sone tal k about magnetic tagging, wre
taggi ng, which has been around forever. Are there
ot her techni ques that people have experience with that
tal k about the length of tinme involved? And should it
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be for the entire permt term or sone shorter period?
Maybe some input on that.

Ed?

MR. RADLE: | guess if | were witing a
permt and it included sonething like this, | think
woul d need the -- | would want the flexibility to take,
depending on the project -- and they're site-specific,
they're larger, they're smaller. They involve things
you woul d see relatively quickly, as in the tagging
program or sonething that m ght be spread out over
years.

So | guess ny recommendation to EPA woul d be
to include provisions that the project has to be
eval uated, and then let the scientists involved on both
sides, you know, figure out what that neans, because it
is just such a wide range of things between the
environnents and the projects, thensel ves.

| don't know that | could provide any
gui dance in terns of, you know, other than you have to
take a | ook at what you've done and nmake sure that you
-- try to nmake sure that you're doing sonething, you
know, productive in that, you know, mtigation area.

MR. ELDER:. (Okay. Historically, | think nost
people say it is a good idea to pin down -- to nonitor
in a general sense, when the authorization is given
i nstead of saying you'll figure it out later.

MR. RADLE: No. I'msorry. | was suggesting
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that EPA' s regul ations should require nonitoring and
evaluation. The scientists involved in the project

will have to --
MR. ELDER  Ckay.
MR. RADLE: -- negotiate and hunker down in

terms of, you know, just howlong is it going to take
to see a response and what response vari ables woul d you
| ook for, and things like that.

MR. ELDER: Site-specific nonitoring?

MR. RADLE: That's correct. Yeah.

MR ELDER: Dave?

MR. BAILEY: | would say, again, | think to
maxi m ze the benefit of this you' d think in terns of
flexibility, and therefore nonitoring should be
appropriate to the nature of what the enhancenent is,
and, you know, an exanple m ght range fromyou have an
i npacted species of fish and you' re going to conpensate
for | osses to an aquacul ture program

One decision mght be that 1'mgoing to do --
in that case, conpensate on an annual basis for
what ever | osses are, and therefore each year you're
going to -- you know, during the life of the project
you're going to have to do nonitoring to say you're
achi eving that goal.

I n anot her case, an exanple m ght be you
decided to do a wetl and project, and perhaps base it on
the net present value of the |osses, so to speak, for
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the life of the plant, and in which case you m ght up
front spend a much | arger amount of noney to do the
conpensation, but at the end of it, as long as you
performed in terns of devel oping the appropriate nunber
of acres, and so forth, i.e., achieving the goal you
established in that case, then you mght -- you know,
that mght be it.

So, again, | would say there's a | ot of
opportunities if there's flexibility to follow through
with themthat would | ogically nmake sense, and |
bel i eve be acceptable to regul ators and st akehol ders.

MR. ELDER:. Okay. O her coments on that
gquestion?

(No response.)

MR. ELDER: Ckay. It would be a good tine to
have our break. Wy don't we take our schedul ed break
now for 15 mnutes, and we'll get back again on ot her
i ssues that we ought to be considering. Please help
yourself to the flow chart up here.

(Wher eupon, there was a brief recess.)

MR. ELDER:. We're working on an unmtigated
del ay.

If you will agree with me, the staff has
prepared a summary of what has occurred at yesterday's
nmeeting, as well as today. The sunmary of today's
nmeeting is still being prepared as | speak, but we
coordi nated our efforts, and they've assured ne that by
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the time | get done tal king about costs they'll be
ready to give ne the summary of mtigation. So | may
end up speaking a little bit slower than normal so that
will becone a reality.
(Laughter.)

MR, ELDER. Let nme start with technol ogy
i ssues, but let ne preface this by saying Deborah has
agreed to put these summaries on the EPA internet site,
so you do not have to, you know, becone a nmaster at
short hand between now and, you know, the next 15
m nut es.

MR, RADLE: |Is the last neeting' s sunmary on
there, or is that --

M5. NAGLE: No. That will go up there, as

wel | .

MR. RADLE: Ckay.

M5. NAGLE: That did not go up there, but
under the 316(b) web site, the sunmary -- neaning the

summary that Jim El der does, which is the very short
summary -- will go up on the -- underneath each of the
respective public neetings.

MR. RADLE: Okay. | was thinking of a nore
conpr ehensi ve sunmary.

M5. NAGLE: R ght. The transcripts, those
will eventually go up. W have sone problenms with the
June neeting one, but we're solving those, and as soon
as we fix them then they'Il go up on the internet that
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you can pull those down, and the sane thing once | get
the transcripts fromthis one conplete. It wll go up
as well.

MR. RADLE: Okay. Thank you.

MR. ELDER:. Okay. Al right.

Let me start with the technol ogy issues. And
| think 1'll stop after this section to see if sonmeone
feels strongly that | left something out.

Sonme suggested that cl osed-cycle cooling
shoul d be added to EPA's |ist of potential BTA
t echnol ogi es.

Sonme believed the capacity of cooling water
i ntake structures equates to the flow of the structure.
Cooling towers are one of the best nmeans for reducing
intake flow, therefore, cooling towers should be
i ncluded as a potential BTA option.

It was noted by one that it does not make
sense to exclude cooling towers, since it is known that
their use provides a neans to achieve the goals of
section 316(b), i.e., that of m nim zing adverse
envi ronnent al i npacts.

Most participants agreed that, in general, if
facilities were to restrict intake flow, they would
reduce environnmental inpact, especially from
entrai nment at those intake structures.

Fourth, sonme noted that Congress gave EPA
authority to | ook at capacity factors; however, these
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factors should only be taken into account by
technol ogi es that can be inplenmented on cooling water

i ntake structures. EPA should not require operating
st andards because the Agency has no authority to do so
under the statute.

O hers disagreed with this point and
i ndi cated that Congress did intend for capacity to be
one of the main factors evaluated for BTA
determ nati ons.

It was noted that EPA has established sone
precedence on this issue by indicating cooling towers
as BTA for sone facilities, for exanple, sone Hudson
River facilities.

O hers believed that BTA should be deci ded on
a national basis, using an effluent guideline-like
approach for devel oping a performance standard. It was
noted that this approach would ensure uniform
st andar ds.

Sonme believed that it does not make sense for
EPA to | ook at BTA on a national basis, because there
are too many site-specific factors that inpact a
t echnol ogy' s desi gn, performance, and cost.

It was al so noted by some that site-specific
st andards or case-by-case determ nations were
appropriate because they would allow for better
envi ronmental protection, as well as take into account

the site specificity of the issues.
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Some commented on the need to categorize
types of sources based on factors such as "new' versus
"existing," and volume of flow and devel op BTA on the
basis of these categories.

Exanpl es i ncl uded case-by-case BTA
determ nations for existing sources and a performance
standard for newer sources.

Sonme t hought that this new source performance
standard should be cooling towers because it is their
belief that nost new facilities are inplenmenting these
technol ogi es and that a precedent has been set to
dramatically reduce intake flow and thus adverse
envi ronnent al i npacts.

Sonme recommended that experinental
t echnol ogi es not be inplenented al one wi thout other
"proven" controls to supplenment them O hers cautioned
t hat EPA shoul d not exclude the use of experinental
technol ogies. Such an action could be counter-
producti ve and di scourage the innovation of nore
ef ficient technol ogies.

Continuing wth technol ogi es, sone stated
t hat successful technol ogies other than cooling towers
i ncluded Ri stroph screens, wedge water screens, and
Johnson screens; however, it was pointed out that the
t echnol ogi es i npl emented on cooling water intake
structures and on EPA' s list of potential BTA options
reduce only inpingenent of later life stages and are
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not effective in reducing entrainnment of eggs and
| arval stages.

It was noted that, at a plant on the Hudson
Ri ver, successful experinentation had ensued with a
porous di ke in the shape of a boomto address
entrai nnment issues.

Further, sonme rejected the notion of using
i npi ngenent and entrai nnment counts as sol e neasures of
the efficacy of a technology's performance. For
exanpl e, our favorite buckets of fish. Ohers rejected
usi ng popul ati on-based neasures as a neans to determ ne
technol ogy efficacy, as such neasurenents are
difficult.

Sone suggested using these two types of
measurenents in conbination, and that there had been a
precedent established under previous Section 316(b)
rul e-maki ng activities.

It was noted that NPDES permt terns of five
years woul d allow for the re-evaluation of technol ogy
per f or mance.

One comment er suggested that national
standards should allow for a variance simlar to
fundanmental | y-di fferent factors for effl uence
standards. Qhers stated that the statutory | anguage
of 316(b) did not provide for a variance.

Argunments stated agai nst using cooling towers
and ot her technol ogies as a single prescriptive
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technol ogy included: energy penalties, other
environnmental issues, reliability, and distribution.
It was noted that a single prescriptive technol ogy
could affect conpetition, whereas others said that a
uni form standard was needed to create a | evel playing
field in the emergi ng energy narket.

Sonme pronoted a risk managenent approach to
determ ne those sites with the greatest risk of adverse
environnmental inpacts. |t was suggested that, within
the context of site-specific determ nations of BTA,
that the approach or decision criteria to be used in
maki ng the determ nation be set and i npl enented
uniformy.

Sonme recommended that the flow reduction
achi eved by cooling towers be used as the basis for a
nati onal performance standard, using the reasoning that
fl ow reduction equates to inpact reductions. O her
stated that a reduction standard of between 90 and 98
percent of flow could not be achieved by facilities
wi t hout substantial operational problens.

|s there anything that we either m sconstrued
or left out? Theresa?

M5. HANCZOR: Wth regard to Ed's coments
about the boomthat is now being enployed at one
facility on the Hudson, we're still waiting for data on
that to determ ne the efficacy, and al so whether or
not, on the outside of the boom whether it is
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i npi ngi ng fish and actually causing sone environnent al
harm So we're still waiting for the full evaluation
of that.

MR. ELDER: Dennis?

MR. DUNNING Jim you nentioned sonething
about EPA requiring cooling towers at a Hudson River
facility, or sonething like that?

MR. ELDER: The sentence was, "It was noted
t hat EPA has established sonme precedence on this issue
by indicating cooling towers as BTA for sone
facilities, for exanple, sonme Hudson River facilities."

MR DUNNING | think, to the best of ny
know edge, EPA has never designated cooling towers as
BTA on the Hudson. [It's ny understanding the back in
the ' 70s EPA proposed permt conditions for thermal
performance of the plants that would | ead one to
believe the only way you coul d neet those thernma
standards is to install cooling towers. But | don't
believe that EPA ever stipulated that cooling towers
had to be installed at a Hudson River plant.

MR. ELDER. You may be right. Can anybody
shed any light on that?

MR. RADLE: | believe that's accurate.

MR. ELDER. And was this before your state
had aut horization for the NPDES progran?

MR. RADLE: |'msorry? Say that again?

MR. ELDER: WAs the prior to EPA authorizing
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New York State to adm nister the --

MR. RADLE: That's correct. It was in the
1975 permts that -- the first NPDES permts that EPA
i ssued, they required flow reductions, | believe, or --

Dennis is right. They limted the BTUs per hour that
coul d be discharged fromthe plants, and the only way
you coul d achi eve that was through cooling towers, and
| think Dennis stated that correctly.

MR. ELDER  Ckay.

M5. HANCZOR: Well, ny recollection is that
the bottomline was that the EPA mandated that they be
retrofitted with closed cycle cooling.

MR. ELDER: Well, I'"'msure -- | think EPA
will look into circunstances of that and phrase it
accurately.

MR. SARBELLO M recollection -- | can't
find it in nmy notes, but I think it was Theresa's
comment that EPA had required cooling towers, then she
named a plant, but it wasn't on the Hudson River, but |
can't recall which one it was.

MR. ELDER. Charlie, can you add anything to
t hat ?

MALE VOCE: M recollectionis that, froma
permt-witer's standpoint, one cannot stipulate in a
permt a given technol ogy unl ess such be the case that
the permttee has, in fact, requested or used that as

his alternative.
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One can, within the permt, inpose those
[imts which inpact would drive soneone to put in
cooling towers, that it's a reduced fl ow and/ or reduced
BTU [imtation.

MR. ELDER: Ckay. |If there are no other
comment s about that issue -- Jinf

MR WRIGHT: | want to coment on what was
somewhere, Jim probably within points one through
four, or at the very begi nning.

You said that nost agreed that reducing flow
woul d decrease inpact, especially entrainnment. | do
not think that's fair fromwhat we heard yesterday.

Ned Taft testified that there was no relationship
between -- no direct rel ationship between i npi ngenent
and entrai nment and flow, and Kent Zammt was able to
point out that while, with closed-cycle systens, you
essentially guarantee 100 percent nortality, such as
not the case with what these systens offer.

So we certainly recognize that in the |ist of
mul tiple factors at any site which can affect
i npi ngenent and entrai nment inpacts, flowis one of
them but to say that nost agreed that reducing flow
woul d be to decrease inpact goes far beyond what we
agreed to.

MR. ELDER: O her comments on that issue?

MR. RADLE: | can provide enpirical data that
w Il establish a direct relationship between flow and
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nunbers of organisns entrained in a plant, and I'd

wel cone Ned Taft to provide data that indicates the
contrary, but that is well established, at least in the
estuarine systenms in New York. The density of the
organi sns doesn't change with the volune of flow, so as
you reduce the volume you reduce the nunbers of

organi snms in direct proportion.

MR. WRI GHT: But you don't directly reduce
i npact, which is the issue at hand under the statute.
That's the point. W're not -- obviously, with the
pl ankt oni ¢ organi sns, the nore volunme you bring in, by
definition, the nore organisns you bring in. The issue
i's inpact.

MR. ELDER: Doug, did you want to --

MR. DI XON: Yes. | would just add, relative
to that, is to agree that on a site-specific basis it's
very easy to find correlations, but as you go
nationally and you start |ooking at all the different
| ocations and inpacts, those correlations just fall

apart.

MR. ELDER. Theresa?

M5. HANCZOR: 1'd like to see -- if you have
the data on that and it's current, | would appreciate

if you could share it with us.

Getting back to what Jimsaid, the inpact is
i npi ngenent and entrai nment, and entrainnent -- the
data that | have seen shows that the nore water you
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suck in, the nore fish you kill.

MR. ELDER: Dennis?

MR. DUNNING Okay. Related to this issue,
Li bby Ford raised a point which may not have been cl ear
yesterday, and the point that she made relative to this
topic is that Section 316(a) of the C ean Water Act
specifically refers to popul ations of fish, shellfish,
and wildlife, yet 316(b) refers to environnental
inpacts. And | believe the point that she was nmaki ng
is that 316(b) should be viewed nore broadly than to
assunme that the environnental inpacts are related only
to fish, shellfish, and wildlife.

Yesterday, the reference was nmade to
i ndi genous popul ati ons, where the regulation actually
says, "indigenous popul ations of fish, shellfish, and
wildlife."

MR. ELDER: Under (a)?

MR. DUNNI NG Under (a), whereas that
| anguage is not in 316(b), which would support sone of
t he di scussi on yesterday that inpact should be viewed
nmore broadly than sinply the nunber of fish, shellfish
and wildlife.

MR. ELDER: Perhaps Libby would like to tel
us what she really thinks?

M5. FORD: Actually, it was just stated very
well. The other point I wanted to clarify early on
here, sonebody's statenent about setting a national
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standard using the national effluent guidelines program
as a standard, and for setting a national standard for
i nt ake structures.

| also pointed out that there are definite,
very distinct, different statutory |anguages which
drives the national effluent guidelines program "BAT
econom cal |l y achievable,” as opposed to BTA that's tied
to adverse inpact.

MR. ELDER Yes. Wbuld people be happy on
the third point about this reducing inpact if we
changed the word "nost" to "many"?

MALE VOCE: No. | think you need to say
that there are really two views on that topic and that
it's really open to discussion -- that there are two
di fferent opinions on the topic.

MR WRIGHT: | agree it's fair to say nost or
all agree that it is a factor. It is a mgjor
contributing factor.

M5. FORD: | think, as the discussion went
yesterday, the point that was nade was that there, when
you reduce the flow, you'll reduce -- the tenperature
goes up. And the increased tenperature and ot her
factors causes an increase in nortality, and that's
really the environnental inpact. |It's not so nmuch the
nunbers entrai ned, but the nunbers that conme out. It's
the entrainment that are killed during the entrai nnent,
and t he pass-through process.
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That's an inportant distinction.

MALE VO CE: | think, if we want to keep it
short, sone people feel there's a direct relationship
bet ween reducing flow and reducing inpacts; others feel
that there is no such relationship.

MR. ELDER:. Ckay. | think that's reasonable.

O her points on technol ogy? Kristy?

M5. BULLEIT: Two points.

On the level playing field question, it was
poi nted out that other believed that the |evel playing
field woul d be ensured by a consistent process and that
woul d be nore appropriate.

Second, on the question of cooling water
i ntake structures and their relationship to cooling
towers, it was pointed out that cooling towers are part
of the cooling system not part of the cooling water
i ntake structure, and that EPA has agreed to that in
previous formal opinions, that a cooling tower is not a
cooling water intake structure technol ogy.

MR. ELDER: Theresa?

M5. HANCZOR: Do you have on the record that
ot hers believe that cooling water intake structures,
since they directly relate to the capacity, the sucking
in of the water, are within the anbit of cooling water
i ntake structures?

MR. ELDER.  Ckay.

MS. BULLEIT: | made ny point because you had
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already stated that in several different ways earlier
and | just wanted to nmake sure that the opposite side
i s included.

MR. ELDER: Ckay. That's fair.

MALE VO CE: W're having a hard tine
heari ng.

MR. ELDER: Her point was the summary of the
nmeeti ng ought to nmake cl ear that some people believe
that cooling tower is separate and apart fromthe
i nt ake structure.

M5. BULLEIT: And that EPA has said that in
| egal opi nions.

MR, ELDER:. Al right.

M5. BULLEIT: And that, on the |evel playing
field question, sonme people believe that the best way
to ensure a level playing field is to have a consi stent
process for meking site-specific decisions.

MALE VO CE: You can say that again, Kristy.

MR. ELDER: Any other points on technol ogy
before we nove on to cost?

Ri ch?

MR. BOZEK: | didn't hear you nention that
there was a concern that a single technol ogi cal
solution to a conplex, site-specific problemin our
vi ew woul d be deened bad public policy.

MR. ELDER: Ckay. That's not in there. You
got that one?
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MALE VOCE: I'msorry. | didn't hear it.

MR, ELDER. Rich's comment was that a single,
specific technol ogy solution to this problem would be
bad public policy.

MR. BOZEK: To a conplex --

MR. ELDER: To such a conplex --

MR. BOZEK: That went to ny point that | nade
yesterday where you' ve got a situation where you' ve got
an interaction between, you know, an ani mal popul ation
or ani mal popul ati ons and a human endeavor, and | could
not think of an exanple where we have in the past, in
our past history, nmade a single decision, one single
way to solve such an interaction, and we found
ourselves to be happy with the result.

MR. ELDER: W could tal k about outl awi ng
PCBs or, you know, banning the use of tributyltin
paint. Those would be a sinple national solution to a
probl em

MR. BOZEK: Are we going to open up the
debat e agai n?

(Laughter.)

MR, ELDER. No. I'mjust saying |I'mjust
pai ned by letting that hang out there. [|'mnot sure ny
exanples fit the conplexity of this issue, but there
have been nmandat ed, single solutions to environnental
pr obl ens.

MR. BQOZEK: Yes, there has been
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MR, ELDER. And sone woul d argue that they
are not necessarily bad public policy.

Brent ?

MR. BRANDENBURG Jim in the BTA discussion
yesterday norning, there was discussion of two terns
that are fairly significant to 316(b). One is, Wat is
the technology? And I think the view was expressed
t hat meking | ess of sonmething is not either
historically or, by the intrinsic nature of that term
a technology. | don't believe there was any di ssent
fromthat.

The ot her was the discussion of capacity, and
| think there were two conpeting views there. One is
that it has to do wth the anobunt of the w thdrawal,
and the other is that it has to do with the --
essentially, the rate of w thdraw

| believe Jim Stein expressed a view that it
was in the statute and occupied an inportant role
because of its relevance to approach velocity, and
sonet hing that the rul e-nmaki ng peopl e at EPA have
al ready acknow edged is a significant determ nant of
i npi ngenent effects.

That is to say, with the smaller capacity
i ntake structure, you increase the approach velocity,
and therefore the -- a lot of inpacts.

So | think a full recitation of the
di scussi on on BTA fromyesterday's session shoul d
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really reflect the significance of both of those two
terns.

MR. ELDER: Al right. On the staff -- feel
confortable trying to capture that? Ckay.

Bart ?

M5. BULLEIT: One other thing that occurred
to me --

MR RUTER | was yielding to Kristy.

M5. BULLEIT: ©Ch, ny God. Thank you, Bart.

In your sunmmary of the di scussion about other
technol ogi es to reduce entrai nnent, in the sequence one
is left wth the suggestion that certain technol ogies
were thrown out as candi dates for reducing effects, and
then there was sone dispositive statenent made that al
of those were only effective for inpingenent.

In fact, Ned Taft made the point that there
were several of those technologies that were al so
appropriate for entrai nnent, for reducing entrainnent,
and | think that mght be reflected. It wasn't just
gunder (phonetic) boonms, which | think Ed nentioned.

MR. ELDER:  Unh- huh.

M5. BULLEIT: There were other -- Ned
proffered sone other technol ogies, as well as
| ocati ons, as possible ways of addressing entrai nnent
I Ssues.

MR. ELDER:. Good point. That would be at the
top of page two, fromwhat I'mreading from Ckay.
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Thank you.

Ther esa?

M5. HANCZOR: | just want to clarify our
position on capacity.

We believe it nmeans volune, and in the '76
regul ations and in the '76 devel opnent docunent, the
EPA defined capacity to nean, "the volune of water
wi t hdrawn t hrough a cooling water intake structure."”

Deci si on of general counsel nunber 41, the
Brunswi ck case, the Seabrook case, and Bi g Bend have
all followed this definition.

MR. ELDER. Ckay. Dave?

89

MR. GRAVELLESE: | can't specifically verify
that all of those citations are correct, but certainly

that is the position that Theresa is taking, and |I'm
confortable having it in the m nutes.

MR, ELDER. Ckay. And hopefully one | ast
comment. Kristy?

MS. BULLEIT: Well, since we're going to get

into the technicalities, | would just point out that,
in exactly the same general counsel's opinion, the

general counsel said, "W recognize cooling towers are

not intake structure technol ogies,” and the Agency has

never explained howit can -- what the technology is

that it can identify that is BTA and that is associ ated

with the specific flowreduction that it endorses. It

has never been called upon to identify a BTA for the
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cooling water intake structure that is capabl e of
reduci ng fl ow.

And | woul d suggest that the cases -- the
specific permt decisions that were nentioned, in none
of those cases has there ever been any dispositive
l[itigation of that issue, including, | think, Seabrook.
| don't think that was one of the issues litigated in
Seabr ook.

So | just throw that out. One of the points
we nmade yesterday was it's fine to | ook at capacity of
the intake structure. W agree with that. But you
have to identify what is the BTA for the intake
structure that achieves the reduction you're talking
about in capacity.

M5. HANCZOR: | just want to respond that
there has been no cases actually prescribing BTA, but,
w thout going to the specifics, Ri verkeeper is involved
in a case pending right now in which that very issue is
in play, and we -- that very issue may be decided in a
case pending on the Hudson River.

MR. ELDER: Okay. May | nove on to cost?

(No response.)

MR. ELDER: Okay. | shall.

Regar di ng yesterday afternoon's discussion,
these are a little bit nore consistent with the format
that was in the attachnment to the announcenent letter.

First, Should cost play a role? Sone
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participants think that cost should play a role or
significant role in the permtting process. Qhers
t hink that cost should not be considered.

There are different interpretations of the
| anguage of section 316(b). Wile sone think that the
terms "best" and "avail abl e" include cost
consi derations, others pointed out that econom c
achievability is specifically nentioned in sone
sections of the Clean Water Act but not 316(b).

Participants in favor of including cost also
provided -- I'"msorry, excuse nme -- also pointed out
that the legislative history of 316(b), as well as
recent statutes and executive orders, inply that cost
shoul d be taken into account.

There was di sagreenent about when cost shoul d
be taken into account if a cost test is necessary.
Sonme argued that cost should be considered early in the
process, while others thought that cost should only be
considered after BTA is determ ned.

Participants pointed out that there are two
di stinct types of cost: one, the cost of inplenenting
316(b) technol ogy; and, two, environnmental costs. Al
partici pants agreed that all relevant costs should be
taken into account.

Lastly under this issue, it was pointed out
that costs needed to be taken into account because many
of the facilities are small. Another participant
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argued that a wholly disproportionate test should take
care of this problem

Then, noving on to types of cost tests,
regardi ng benefit/cost test, nost participants agreed
that if costs are to be considered, a benefit/cost test
woul d be the appropriate test. However, there were
di ffering opinions about whether such a test should be
"whol |y di sproportionate” or a "reasonably
proportionate" test.

It was al so suggested that increnental costs
and benefits are the appropriate neasures to conpare.

Further, participants pointed out the
difficulty of nonetizing benefits and the uncertainties
i nherent in benefit/cost anal yses. Uncertainties
include the estimation of benefits, as well as future
costs of technol ogi es.

It was nmentioned that historically the costs
of technol ogi es have dropped over tine, and that future
costs are likely to be |less than current costs.

Further, it was suggested that instead of
| ooking at total cost, one should consider a unit cost
-- for exanple, cost per kilowatt hour generated.

In regard to affordability, sonme participants
said that affordability should be taken into account.

O hers argued that, in the spirit of emerging market
conpetition, plants rendered unprofitable by

envi ronmental requirenents should go out of business.
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Further, it was argued that an affordability
test should not be applied at the facility |evel.

I nstead, affordability should be considered in terns of
"W despread econom c dislocation.”

There were sonme other cost test issues. It
was further suggested that cost tests should be done by
sub-category -- for exanple, size or age.

Then, in regard to the level of cost test,
sonme suggested that a cost test should be applied at
the facility |l evel because the vertical integration of
utilities no longer exists. Ohers suggested that cost
shoul d be anal yzed at the national |evel.

Finally, it was al so suggested that there
should be -- 1've got to nake sense out of this one.

It was al so suggested that a two-tiered approach woul d
consider both facility |level and national cost.

Wth that, I'll open that one up to comment
in ternms of what was left out or what was m sconstrued.

Ji n®?

MR. STEIN. Yeah. | don't know that | heard
the point that cost/benefit analysis can be a val uabl e
way of organizing information in helping to formthe
decision. D d | hear that? That was one of the --

MR. ELDER. | renmenber David stressing that
yesterday. Antje, | think that we should add a
statenent to that effect to make the -- can tack that
on to the | ead-in about page two about the benefit/cost
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t est.

Good point, Jim

Ed?

MR, RADLE: If | could just for a mnute junp
back to the technol ogy issues, nunber three in the
outline that we received said it was going to | ook at
operational issues at power plants that deal with
effective mtigation, and | don't recall much of a
di scussion of those things.

| was going to wite to Deborah later on and
just put down sone of the things that our utilities do,
and | think it would be useful for others that perhaps
have, you know, sone interesting or unique attenpts at
operational practices that would reduce inpacts to
share those with EPA. W didn't do it at the neeting.
"Il doit, and | think it would probably be a good
idea for others to consider that, as well.

MR. SARBELLO O have it as one thing that
we didn't get to at this neeting that mght still need
to be di scussed.

MR, ELDER. Ckay. Both are probably good
i deas.

Are we shifting back to cost/benefit?

M5. BULLEIT: Are we back to cost/benefit?

MR. ELDER  Yes.

M5. BULLEIT: GOkay. On the question of how
-- the difficulty of assessing benefits or future
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costs, the counterpoint was nade that there are
effective ways of assessing, or at |east identifying,
benefits and costs, and quantifying or reducing
uncertainty, and that m ght be included, because that
poi nt was specifically made.

MR. ELDER: Ckay. Fine. Bill?

MR. SARBELLO There al so was sone di al ogue
as to whether or not the -- well, whether or not the
peopl e causing the inpact would be paying for the |oss
of the resource in ternms of paying for the fish that
were killed. There was discussion about that, and you
m ght want to note that, as well.

MR. ELDER:. That could be easily captured, I

t hi nk. Ckay.
M5. FORD: | think, as sonebody just kind of
i ndicated that costs -- the feeling that cost should be

done on a facility-by-facility or national, since I
made the point yesterday that it may nake sense to | ook
at it on a watershed basis, and that would integrate it
into EPA' s ongoi ng wat ershed enphasis and focus.

MR. ELDER: Correct. Thank you. W' Il take
that and add that. Good point.

Okay. Let's nove on to mtigation

| haven't read through this yet, so if you
think I stunbled on cost, wait till you see ne try this
one.

Sonme believed mtigation should play
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absolutely no role as BTA for Section 316(b). Section
316(b) is a technol ogy-based statute -- | m ght change
the word to "provision" there -- and BTA nust deal with
the specific harm which is inpingenent and

ent rai nment .

O hers believe that there is a role for

mtigation. It is generally recognized that it would
not be BTA. It would need to be proposed and not
mandat ed.

| think we can clean up the word "proposed”
interms of how UWAG mi nutes -- | think the word you
tended to use nost often, David, was "offered" or
"vol unteered. "

MR. BAILEY: That's right. Either one.

MR. ELDER: Second point: a suggestion was
made to | ook at NEPA regul ations for an exanple of a
hi erarchi cal approach for addressing inpact, and that
includes, as a last step, mtigation actions.

Third, a suggestion was made to refer to
mtigation projects as enhancenents. This term nol ogy
is used in conjunction with fisheries. Qhers were
unconfortable with this term

Fourth, some believe that mtigation m ght do
nore to help natural resources than the technol ogi cal
fix and would go on in perpetuity; however -- this is
killing me -- however, others stated that there are
i nst ances where budget and political issues m ght
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i npede the long-term benefits.

The utilities proposed that "enhancenents" be
all owed. The basis should be that it is voluntarily
of fered because it is not BTA. Second, actions should
directly benefit the population inpacted. And, third,
nmoni toring should be perforned to eval uate the
ef fectiveness.

Continuing. Sone are concerned that
vol untary actions would not be enforceable. Ohers
di sagree and state that it could be a negotiated permt
speci al condition, which would then nmake it
enf or ceabl e.

Sonme were concerned that allowing mtigation
in lieu of BTA would be a conpl ete abdication of EPA s
responsibility to inplenment and enforce the section of
the act. Sone are concerned that you cannot predict or
measure the effectiveness of the mtigation
alternatives. Qhers stated that there nust be sone
goal to be acconplished and a neans to neasure the
achi evenent of these goals.

Sonme cautioned that it could be very
expensi ve to provide a baseline against which to
measur e; however, that pre-planning was necessary.

Sonme stated that the use of mtigation
provi ded needed flexibility for stakehol ders,
managenent -- oh, ny. Try that one again. Sonme stated
that the use of mtigation provided needed flexibility
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for stakehol ders. Managenment of environnment to surpass
the mere words of the statute and provided fishery
managenent flexibility.

What in the heck was that one?

(Laughter.)

MALE VO CE: I'll clarify that when you take
conment s.

MR. BOZEK: | think that was ny point, and
was trying to make two statenents, that the proposa
t hat Dave had di scussed provides two things, in ny
view. One that Martha captured was the flexibility for
t he stakehol ders and the process -- that nay be the
permttee, the regulator, and the community -- to
achieve sone flexibility and neet the need at hand.

Two -- and this is, | guess, the point that
you were stunbling on -- that it allows the natural
resource managenent to maybe surpass the nmere words of
the statute, and that is, in other words, reach the
common goal of environnmental protection in a creative
way to protect the integrity of the nation's waters.

MR. ELDER: Very articulate. Thank you.

Very good.

Sone see the role of mtigation up front,
whil e others see the role as occurring as a last result
-- or resort. |I'mnot sure -- or as an addition to
BTA.

| think the closer we got to the tine, the
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nmore illegible things becane. M apol ogi es.

Last page. Sone stated that the inpacts of
entrai nment are w de-spread, and therefore the
mtigation activities should take that into account.

Next point: there is general agreenent that
there needs to be evaluation of any mtigation
activities, and that can be dealt with through NPDES
permt conditions. Ohers stated that it was difficult
to denonstrate actual benefits because of the
variability in environnental data.

Sonme believe that the design inplenentation
and eval uation should be site-specific.

And, finally, it was recommended to all ow
flexibility on the issue of Iength and scope of
mtigation alternatives and that EPA nerely indicate
that it has to occur.

Okay. Again, the same request. Wat was
bot ched and what, if anything, did we | eave out?

Ther esa?

M5. HANCZOR: \While the specific inpacts of
i npi ngenent and entrai nment can only be addressed by
BTA, the environnmental groups have said to the
utilities that if there are any inpacts |eft over that
aren't addressed by BTA, then you could do all the
mtigation you want.

Secondly -- this goes back to technol ogy, but
it is relevant here -- is that the burden is on the
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utilities to drive technology. [It's not up to the EPA,
nor is it up to the environnental comunity.

MR. ELDER: Okay. Oher comments on the
mtigation section?

(No response.)

MR. ELDER:. Ckay. Let nme nove right on then.

"Il rem nd everybody that we said yesterday
the coment period in terms of witten conmments is
Cct ober the 5th. Sone of you have made offers, such as
Ed recently, about providing the EPA things dealing
W th operational neasures that hopefully could be
captured and put on the internet site, within reason.
| don't know how |l engthy this wll be.

MR, RADLE: Jim would there be a preference?
Bill suggested that maybe just put that in wwth a brief
part of the next -- | assune there will be another
meeting at some point in tine. That m ght be worth
just a small, you know, agenda issue there.

MR. SARBELLO  That was kind of my question.
WIIl there be another neeting, and do you have a date
pl anned?

M5. NAGLE: There is a --

MR. ELDER: |I'mgoing to turn it over to
Deborah in a mnute or so, and she can address that.

Ther esa?

M5. HANCZOR: Yes. Earlier in the day when
tal ked about the amount of fish being killed at a
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certain facility, | referenced a report by VERSAR, and
that was a 1989 report comm ssioned by the New Jersey
DEP, and it can be -- you can get it through the DEP

MR. ELDER: Ckay. A few |last things.

We have an updated participants' list. It is
on the table outside. | thank the staff for generating
t hat .

Al so, please renenber when you wal k out the
door to put your nane tags in the recycle box.

Wth that, | want to thank you for your
participation and good behavi or yet again. W're
devel opi ng wonderful camaraderie here.

Wth that, Deborah, | turn it over to you

M5. NAGLE: | can tell it's close to quitting
ti me because the crowd starts to w ggle.

W're alittle bit over our tine so |I'll keep
it brief, but I want to thank everybody for com ng
today. For us, it provides sonme val uable input, and
it's just one exanple, | think, that shows EPA's
commtnent to frequent and open dial ogue with
st akehol der s.

And | encourage you, for all of those who
have witten comments on the topics that we discussed
t oday, on technol ogi es and cost and mtigation, to
pl ease forward those to ne.

You' re probably wonderi ng what our next steps
are. We put alot of tinme and effort in these |ast
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couple public neetings. W'Il|l be evaluating the
comments fromthe neeting, as well as those that we
receive later, as your witten comments, as we nove
forward i n devel opi ng our regul atory options, and al so
identifying research issues.

Sonebody asked about, you know, what our
intentions are for any future neetings. At this tinme |
don't have any intention for another public neeting any
time soon, at least not within the next six nonths.
However, EPA does want to keep and intentions are to
keep the open dial ogue with stakehol ders, and so EPA,
as always, wll consider any invitation from
organi zations to neet and discuss issues related to the
Section 316(b) rul e-making.

You have ny nane, ny address, all the ways
you can get a hold of ne. Most people here | think
have been successful by one node or the other, and
that's in the participants' |list. The updated
participants' list is |ocated outside. Please help
yoursel f as you | eave.

| s there any questions before you go?

MR, ELDER. | wanted to ask Kent, you'd
tal ked about an upcom ng neeting next April, | believe,
in Atl anta.

MR ZAMWM T: Right.

MR. ELDER:. How did you leave it, in terns of
peopl e being informed about the details of that?
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MR ZAMT:. |'ll take the updated attendance
list -- in fact, if | can get an electronic version of
it, it mght be easier. But I'll take that and get a

mai | -out to everybody here. But if you need additional
copies or if you know of additional people that want to
receive notification of that, let nme know

M5. NAGLE: | do have one last thing. |If
peopl e have suggestions, there are issues that you
don't think that EPA has addressed over the |ast couple
public neetings that you think you' d |ike to have
addressed in a forumof this sort, | would be
interested in hearing what those topics are, because
probably down the line we wll have an opportunity
again such as this. So if you provide those to ne, it
wll be helpful as we lay out our strategy and pl ans
for the next year or so.

Thanks.

(Wher eupon, at 12:20 p.m, the neeting

was adj our ned.)
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